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In connection with the proposed transaction, SBC intendsto filea
registration statement, including a proxy statement of AT& T Corp., and other
materials with the Securities and Exchange Commission (the“SEC”). Investorsare
urged toread theregistration statement and other materials when they are available
because they contain important information. Investorswill be able to obtain free
copies of the registration statement and proxy statement, when they become available, as
well as other filings containing information about SBC and AT& T Corp., without charge,
at the SEC’ s Internet site (www.sec.gov). These documents may also be obtained for
free from SBC’ s Investor Relations web site (www.sbc.com/investor_relations) or by
directing arequest to SBC Communications Inc., Stockholder Services, 175 E. Houston,
San Antonio, Texas 78205. Free copiesof AT&T Corp.’s filings may be accessed and
downloaded for free at the AT& T Relations Web Site (www.att.com/ir/sec) or by
directing arequest to AT&T Corp., Investor Relations, One AT& T Way, Bedminster,
New Jersey 07921.

SBC, AT&T Corp. and their respective directors and executive officers and other
members of management and employees may be deemed to be participantsin the
solicitation of proxiesfrom AT& T shareholders in respect of the proposed transaction.
Information regarding SBC’ s directors and executive officersisavailable in SBC's proxy
statement for its 2004 annual meeting of stockholders, dated March 11, 2004, and
information regarding AT& T Corp.’s directors and executive officersis available in
AT&T Corp.’s proxy statement for its 2004 annual meeting of shareholders, dated
March 25, 2004. Additional information regarding the interests of such potential
participants will be included in the registration and proxy statement and the other relevant
documents filed with the SEC when they become available.

Certain matters discussed in this statement, including the appendices attached, are
forward-looking statements that involve risks and uncertainties. Forward-1ooking
statements include, without limitation, the information concerning possible or assumed
future revenues and results of operations of SBC and AT& T, projected benefits of the
proposed SBC/AT& T merger and possible or assumed developmentsin the
telecommunications industry. Readers are cautioned that the following important factors,
in addition to those discussed in this statement and elsewhere in the proxy
statement/prospectus to be filed by SBC with the Securities and Exchange Commission,
and in the documents incorporated by reference in such proxy statement/prospectus,
could affect the future results of SBC and AT&T or the prospects for the merger: (1) the
ability to obtain governmental approvals of the merger on the proposed terms and
schedule; (2) the failure of AT& T shareholders to approve the merger; (3) the risks that
the businesses of SBC and AT& T will not be integrated successfully; (4) the risks that
the cost savings and any other synergies from the merger may not be fully realized or
may take longer to realize than expected; (5) disruption from the merger making it more
difficult to maintain relationships with customers, employees or suppliers,

(6) competition and its effect on pricing, costs, spending, third-party relationships and
revenues; (7) therisk that Cingular Wireless LLC could fail to achieve, in the amount and
within the timeframe expected, the synergies and other benefits expected from its
acquisition of AT& T Wireless; (8) final outcomes of various state and federal regulatory
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proceedings and changes in existing state, federal or foreign laws and regulations and/or
enactment of additional regulatory laws and regulations; (9) risksinherent in international
operations, including exposure to fluctuations in foreign currency exchange rates and
political risk; (10) the impact of new technologies; (11) changesin genera economic and
market conditions; and (12) changes in the regulatory environment in which SBC and
AT&T operate.

The cites to webpages in this document are for information only and are not
intended to be active links or to incorporate herein any information on the websites,
except the specific information for which the webpages have been cited.
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EXECUTIVE SUMMARY

The merger of SBC and AT&T should be approved, it should be approved
promptly, and it should be approved without conditions. By any measure, the merger
meets the Commission’ s public interest test. It will bring abroad array of public benefits:
improved products and services for business and residential customers, astrong U.S.
competitor in the global telecommunications industry, enhanced national security
services and a boost to the national economy. All of these benefits will arise without any
harm to competition or to any other public policy objectives.

The merits of the merger are underscored by the identity of its opponents and the
nature of their opposition. Many of those opponents are competitors who do not want to
compete against the combined company and who are looking to the Commission to shield
them from having to do so. Their arguments — such as groundless fears that SBC and
AT&T are“putting the Bell system back together” — are based on aworld that has long
gone and will not return. This merger looks forward, not backward as its opponents
suggest; it looks to the future and to the kind of company that will be needed to compete
effectively in aglobalized, IP-enhanced world.

The benefits of this transaction are manifold, and many of them are directly
related to changes in domestic and global telecommunications markets. Traditional
wireline networks are in decline, as customers rely increasingly on wireless services,
cable telephony, Vol P and various other broadband services. Foreign companies are
challenging U.S.-based carriers, and, increasingly, customers look to have asingle

company serve their needs.
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Although both SBC and AT& T have made strides in competing in this new

marketplace, each, standing alone, faces limitations. AT&T can no longer rely on — and

indeed, is exiting —its former core business as a mass-market long distance company.

Notwithstanding its national and global network, it islimited in its ability to serve

individuals and small businesses. SBC, on the other hand, serves those customerswell in

its region, but lacks the network to compete effectively for national and globally based

enterprise customers. By combining their complementary assets, the new company will

be able to achieve public interest benefits that neither could achieve alone:

It will have the financial strength and facilities to be aworld leader in
telecommunications, ensuring the rapid build-out of 1P-enabled broadband
networks — an areawhere the U.S. clearly lags behind many other nations.

It will enhance its national security capabilities—a crucial objectivein today’s
world — by strengthening its ability to upgrade and enhance the networks on
which the government already relies heavily and by keeping them under U.S.
ownership and control.

It will benefit customers through increased research and innovation, while
improving efficiencies through the realization of cost savings, the sharing of
best practices and other synergies.

It will be better able to serve the needs of the full spectrum of
telecommunications customers. For example, business customers will benefit
from the creation of an expanded IP network that will allow them to compete
more efficiently, while consumers will benefit from the ability of the
combined company to provide afull range of broadband services.

All of the foregoing benefits can only have a positive long-term effect on
employment. SBC and AT& T have had to make sizeable job reductions, but
there can be no question that employees will benefit from a strong, more
viable combined company.

The Commission’ stest for assessing mergers requiresit to balance the benefits

that amerger will bring against any harms that may result. No such calculusis necessary

here, however, because there are no such harms. In the face of these overwhelming
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public benefits, none of the opposition provides abasisto deny, delay, or condition this
proposed transaction. Several parties— principally competitors of both SBC and
AT&T’s, not their customers — have challenged the merger on avariety of grounds. But
virtualy al of their arguments have nothing to do with the merger. Rather than show
that this transaction will substantially reduce competition and result in harms that cannot
be addressed by industry-wide rules, they merely repeat positions taken — some of which
the FCC has already rejected — in other industry-wide Commission proceedings and
demand that the Commission reject the merger or establish onerous merger conditions. It
iswell settled, however, that such claims are properly resolved in the industry-wide
proceedings in which they have been raised, so that the Commission’s rules can be
consistent and coherent in their application across the entire industry.

The challengers to the merger a so are decidedly wrong on the facts and
misconstrue basic economic principles. In each of the four main areas that have drawn
the most comment — specia access, Internet backbone, enterprise market, and mass
market — the critics are simply misguided:

1. Special Access. Most of the arguments that merger opponents rai se about
special access have been raised in numerous Commission proceedings and are best
addressed in ongoing industry-wide proceedings — not here. Some opponents do argue
that the merger will materially increase concentration in the special access market by
eliminating AT& T as a competitive supplier of special access services. But AT&T has
only limited local facilitiesin the SBC region, whereas there are many other CLECs with
extensive local networks and greater wholesale capabilitiesthan AT&T. Indeed, all but a

handful of the buildings served by AT&T in SBC territory are either served aready by
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another CLEC or readily could be based on the Commission’s non-impairment criteria

for high capacity loops. Similarly untenable is the claim that the merger will harm the

market for resold specia access services. AT&T receives no unique volume discounts
from SBC that it could pass on to other carriers, and, contrary to competitors claims, it
does not engage in such resale arbitrage in the first place.

Opponents are also wrong in claiming that the merger will raise the potential for
“price squeezes’ or other anticompetitive conduct in the downstream market for retail
enterprise services. The merger will not remotely increase either the incentive or the
ability of SBC to engage in such conduct because, anong other factors, SBC will have no
greater opportunity than it has today to recoup in that downstream market the massive
opportunity costs such conduct would present in the upstream special access market.

2. Internet Backbone. The opponents -- who notably are neither the customers
of the major backbone providers nor their peering partners — contend that an SBC/AT&T
combination, coupled with Verizon/MCI, will create two “mega peers’ that will peer only
with each other, will charge others for access, and will discriminate against other
backbone competitors through degradation. These arguments are untethered to
marketplace realities. SBC itself has only asmall share of the backbone market, and
there are at least two other backbone providers comparableto AT& T and MCI, aswell as
several broadband ISPs with a substantial share of Internet usage under their control.
This competition will continue to discipline the backbone market; the merger will not
affect peering transit; and targeted degradation will not occur.

3. Enterprise Market. Opponents claims that the merger will reduce

competition in servicesto retail business customers are wholly unsupported. As noted,
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nothing about the merger will materially increase the merged company's control over
such facilities. Opponents hypothesize “mutual forbearance” or “tacit collusion” between
the merged SBC/AT&T and Verizon/MCI, ignoring the fact that the market is too
competitive to permit any such conduct. And most important, customers — the most
reliable judges of the market's operation — broadly recognize the tremendous, pro-
competitive benefits of the proposed merger. They recognize that there are many
competitors in the marketplace, that SBC and AT& T offer largely complementary
services, and that the combined company will be able to respond to core customer needs
better than either could do aone.

4. Mass Market. Because AT&T irrevocably decided last year to stop actively
marketing traditional mass-market services, its mass-market services do not now, nor
would they in the future, constrain SBC' s pricing in the absence of the merger. The
opponents do not seriously dispute that fact, and it is dispositive.

In summary, if the Commission restrictsitself, asit should, to addressing the
merger-specific issues presented in these transfer applications, it will approve the merger
without conditions. SBC and AT&T are creating a world-class telecommunications
provider capable of delivering the advanced network technol ogies necessary to offer
integrated, innovative, and competitively priced telecommunications and information
services. The merger will not mean any decrease in competition in any market segment
or any geographic area. The proposed transaction serves the public interest, convenience
and necessity, and the Commission should act promptly to grant the applications to

transfer control of AT& T's FCC authorization to SBC without conditions.
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JOINT OPPOSITION OF SBC COMMUNICATIONSINC. AND AT& T CORP.
TOPETITIONSTO DENY AND REPLY TO COMMENTS

INTRODUCTION

SBC and AT& T demonstrated in their transfer applications that their proposed
merger would serve the public interest by bringing together two companies with
complementary strengths to create a vigorous and more effective American carrier with
global competitiveness. The merger will maintain U.S. leadership in communications,
strengthen national security, and increase innovation and investment that will benefit
business and residential customers across the nation. Significantly, each of these benefits
will arrive without any reduction in competition.

Most of those commenting on the transfer applications recognized these benefits

of the merger and supported a swift grant of the transfer applications. Toillustrate, the

! Approximately 40 parties filed comments in support of the Applications. In addition,
numerous customers have expressed their support of the merger. See Section 111.G, infra.
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Communications Workers of America said that the merger “is necessary to stop the
hemorrhaging of jobsat AT&T” and will “result in afinancially stable global leader in
telecommunications, with the capacity to accelerate and expand the delivery of advanced

technologies, services and featuresto all classes of customers.”?

The Hispanic-American
Business and Professional Women' s Association applauded the combined company’s
“commitment to expanding its network and operations’ and said that its “strength and

"3 The Retailers Association of

financial stability will usher in new products and services.
Massachusetts said that the combined company “will be able to deliver big-business
solutions to small- and mid-sized businesses.” *

A minority of commenters, consisting principally of competitors of SBC and
AT&T, reacted differently. They raise aplethora of issuesirrelevant to whether the
Application should be approved, including UNE-P,> wireless resal e requirements,® DSL

line sharing,” “naked DSL” 2 tariffing,® OSS,'° collocation,™* rate regulation,*? structural

2 Comments of Communications Workers of Americato Applications of SBC
Communications Inc. and AT& T Corp. in WC Dkt. No. 05-65 (April 25, 2005) at 2, 1.

% Comments of Hispanic-American Business and Professional Women's Association to
Applications of SBC Communications Inc. and AT&T Corp. in WC Dkt. No. 05-65
(April 25, 2005) at 1 2.

* Comments of Retailers Association of Massachusetts to Applications of SBC
Communications Inc. and AT& T Corp. in WC Dkt. No. 05-65 (April 25, 2005) at 1 4.

> Comments of the National Association of State Utility Consumer Advocates to
Applications of SBC Communications Inc. and AT&T Corp. in WC Dkt. No. 05-65
(April 25, 2005) at 10 (“NASUCA Comments’); Comments of the Texas Office of Public
Utility Counsel to Applications of SBC Communications Inc. and AT&T Corp. in WC
Dkt. No. 05-65 (April 25, 2005) at 4-5 (“Tex. O.P.U.C. Comments”).

® Opposition of Vonage Holdings Corp. to Applications of SBC Communications Inc.
and AT&T Corp. in WC Dkt. No. 05-65 (April 25, 2005) at 28 (“Vonage Opp.”).

"NASUCA Comments, Economics and Technology, Inc. Report, Attachment A at 51
(“NASUCA Comments”).

8 \Vonage Opp. a 19.
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separation,*® the digital divide,* lobbying efforts,'® and consumer bills of rights.'® “An
application for atransfer of control of Commission licensesis not an opportunity to
correct any and al perceived imbalancesin theindustry.”*” Rather, “merger review is
limited to consideration of merger-specific effects.”*® The Commission thus should
reject here these non-merger specific claims and attempts to reargue positions taken — and
often already rejected — in other proceedings. Industry-wide policy issues should be
addressed in the industry-wide rulemaking proceedings established to address those
issues, and policy positions previously rejected by the Commission should be addressed

through petitions for reconsideration or in new rulemaking proceedings.*

Footnote continued from previous page

¥ Comments of ACN Communications Services, Inc. et al. to Applications of SBC
Communications Inc. and AT&T Corp. in WC Dkt. No. 05-65 (April 25, 2005) at 71
(“ACN Comments”).

01d. at 73.

! Comments of Cox Communications, Inc. to Applications of SBC Communications Inc.
and AT&T Corp. in WC Dkt. No. 05-65 (April 25, 2005) at 3-4 (* Cox Comments’).

> NASUCA Comments at 24.
31d. at 11-12, Vonage Opp. at 9, 28.

4 See Tex. O.P.U.C. Comments at 5-7; see also Petition to Deny of Consumer Federation
of America, et a. to Applications of SBC Communications Inc. and AT& T Corp. in WC
Dkt. No. 05-65 (April 22, 2005) at 4, n.8 (“CFA Pet.”).

15 NASUCA Comments at 28; CFA Pet. at 18-19.
16 Tex. O.P.U.C. Comment at 8-9.

7 In re General Motors Corp. and Hughes Electronics Corp. and News Corp. Ltd. For
Authority to Transfer Control, Memorandum Opinion and Order, 19 FCC Rcd. 473, 534
1131 (2003) (“GM/Hughes”).

'8 In re Applications for Consent to the Transfer of Control of Licenses from Comcast
Corp. and AT&T Corp to AT& T Comcast Corp.), Order, 17 FCC Rcd. 22633, 22637, 1
11(2002) (“Comcast/AT&T").

19 As the Commission has repeatedly stressed, the public interest is best served if
industry-wide matters are addressed in broad proceedings of general applicability, which
will enable it to “develop a comprehensive approach based on afull record that appliesto
all incumbent LECs so that the Commission treats similarly-situated incumbent LECs in
the same manner.” In re Applications of AT& T Wireless Servs,, Inc. & Cingular Wireless
Footnote continued on next page
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The Commission also should reject these opponents’ efforts to delay
consideration of the merger beyond the 180-day timeline that the Commission sets for
itself. These commenters claim the transfer applications are inadequate, citing to the
Commission’ s request for additional information from the Applicants on April 18,
2005.%° In fact, the transfer applications were exceptionally detailed, and the
Commission found the applications acceptable for filing notwithstanding a request to
delay acceptance until additional data could be obtained.*> Moreover, the Commission
routinely issues requests for additional information from applicants, and this fact alone

typically does not require stopping the 180-day clock.”? Opponents routinely do, and

Footnote continued from previous page

Corp., Memorandum Opinion and Order, 19 FCC Rcd. 21522, 21592 183 (2004)
(“Cingular/AWS’); see also Comcast/AT& T, 17 FCC Rcd. at 23257, 23300-01 11 31,
137-38 (2002); In re Applications of Southern New England Telecommunications Corp.
and SBC Communications, Inc., Memorandum Opinion and Order, 13 FCC Rcd. 21292,
21306 1129 (1998) (“SBC/SNET”); In re Applications of Time Warner and America
Onling, Inc., Memorandum Opinion and Order, 16 FCC Rcd. 6547, 6550, 16 (2001)
(“AOL/Time Warner”); In re Applications of Craig O. McCaw and American Tel. & Tel.
Co., Memorandum Opinion and Order, 9 FCC Rcd. 5836, 1123 (1994)
(“AT&T/McCaw”);GM/Hughes, 19 FCC Rcd. at 605-609, 11 304-09, 313-14; Inre
Applications of Ameritech Corp. and SBC Communications, Inc., 14 FCC Rcd. 14712,
19518, 526, 557-59, 569-71 (1999) (“ SBC/Ameritech”); In re Applications for Consent to
the Transfer of Control of Licenses and Section 214 Authorizations from Tele-
Communications, Inc. to AT&T Corp., 14 FCC Rcd. 3160, 3215, 1117 (1999)
(“AT&T/TCI").

20 E g., Comments of the American Antitrust Institute to Applications of SBC
Communications Inc. and AT& T Corp. in WC Dkt. No. 05-65 (April 25, 2005) at 5-7
(“Am. Antitrust Inst. Comments’); ACN Comments at 2, 23-24, 46-47; Petition to Deny
of Cbeyond Communications et al. to the Applications of SBC Communications Inc. and
AT&T Corp. in WC Dkt. No. 05-65 (Apr. 25, 2005) at 5, 6, 9, 59 (“Cbeyond Petition”).

%! See Letter by Covad Communications et al., WC Dkt. No. 05-65 (Feb. 25, 2005)
(requesting the Commission to refrain from issuing a Public Notice accepting the
Applications); Commission Seeks Comment on Application for Consent to Transfer of
Control Filed by SBC Communications Inc. and AT&T Corp., Pleading Cycle
Established, Public Notice, WC Dkt. No. 05-65 (Mar. 11, 2005).

%2 See, e.g., Cingular/AWS, Request for Additional Information, WT Dkt. No. 04-70
(June 30, 2004).
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undoubtedly here will, avail themselves of the opportunities the Commission provides for
continuing ex parte visits and submissions as consideration of the applications proceeds.
Their ability to participate fully in this proceeding will not be prejudiced. However,
delay will adversely affect the competitiveness of the marketplace and the companies
ability to move forward and achieve the benefits of the merger.

The opponents also offer other pretexts for wanting to extend consideration of the
merger beyond 180 days. Some say that the Commission should stop consideration of
this transaction until numerous ongoing proceedings are completed, including the Pricing
Flexibility Proceeding, the Performance Metrics Proceeding,® the Section 272 Sunset
Proceeding,?* and the Intercarrier Compensation Proceeding.”® Others want
consideration of this merger consolidated with consideration of the Verizon/MCI
merger.”® In so doing, these commenters misapprehend the purpose of merger review
proceedings, which isto consider whether the applications before the Commission
comport with the public interest. Proceedings of genera applicability (or proceedings
involving parties other than SBC and AT&T) involve issues that, by definition, are not
merger specific. They can and will be resolved by the Commission based on the full and

targeted records devel oped in those dockets.

23 See CompTel/ALTS Pet. at 8, 11-13; Comments of Global Crossing North America,
Inc. to Applications of SBC Communications Inc. and AT& T Corp. in WC Dkt. No. 05-
65 (Apr. 25, 2005) at 12, 20, n.18, n.31 (“Global Crossing Comments’).

24 Am. Antitrust Inst. Comments at 8.
% Global Crossing Comments at 24.
% See, e.g., Amer. Antitrust Inst. Comments at 1-2.
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Finally, the Commission should reject the opponents’ efforts to deny the
technological and marketplace changes that form the backdrop for this transaction. A key
component of these changesis the decline of traditional wireline services, which are
being displaced at arapidly accel erating pace by new technologies, new providers and
new customer communications practices. Thisintermodal competition is taking many
forms. Cable television operators, for example, are expected to offer telephony to two-
thirds of American homes by the end of 2005.%" Wireline traffic is increasingly moving
to wireless networks, as the aready ubiquitous wireless carriers overtake wireline carriers
in terms of total “lines” served.®® The proliferation of broadband networks —while
offering ahost of new, IP-based services to consumers —is draining traffic off wireline
networks at an astonishing clip.?

Both SBC and AT&T tried on their own —including by contracting with third
parties — to adapt to the transformation of the telecommunications marketplace that has
resulted from rapid technological advances. Each company, however, came to reaize
that it was missing key components for the future — components that the other possessed.
By combining their complementary capabilities, the two companies will create an

economically and technologically strong U.S.-based competitor, better able to deliver the

2" E.g., Communications Daily (Feb. 16, 2005), available at 2005 WL 62275992; Craig
Moffett et al., Cable and Telecom: Vol P Will Reshape Competitive Landscape in 2005,
Bernstein Research at 2 (Dec. 17, 2004).

%8 Daniel Longfield, U.S Communication Services Market Overview and Future Outl ook,
Historical Analysis and Future Strategic Planning for a Converging and Rapidly
Evolving Market Landscape, Frost & Sullivan at 89 (Sept. 2004).

2 Matthew Friedman, Report Says Vol P IsKilling Traditional Telephony, EE Times,
May 5, 2005, available at http://www.eetimes.com/showArticle.jhtm/?articlel D=
162600155.
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innovative services and quality of service that customers demand, and better able to help
lead the country forward. The combined company, unlike either SBC or AT& T standing
alone, will have the assets and expertise necessary to assemble a true nationwide and
global end-to-end broadband network and thus play a major role in the ongoing
technological transformation.

The Commission, then, should reject the opponents’ efforts to unduly complicate
the issues, delay action, and deny the changes the Commission has accepted and is
addressing. Instead of approaching this merger from a backward-looking perspective,
whether from 1984 or 1996, the Commission should focus on the merger-specific issues
the transfer applications raise for the marketplace of today and tomorrow. If the
Commission does so, it will become apparent that SBC and AT& T are creating a world-
class telecommunications provider capable of delivering the advanced network
technol ogies necessary to offer integrated, innovative, high-quality and competitively-
priced telecommunications and information services to meet the evolving needs of
customers at home and abroad. The merger will not result in any decrease in competition
for any segment of the telecommunications market or any geographic area. The proposed
transaction serves the public interest, convenience and necessity, and the Commission
should act promptly to grant the applications to transfer control of AT& T’ s authorizations

to SBC without conditions.

. THE MERGER WILL GENERATE SIGNIFICANT BENEFITS TO BUSINESS,
RESIDENTIAL AND GOVERNMENT CUSTOMERS.

Merger opponents barely question the numerous benefits of the merger

demonstrated in the Public Interest Statement, including renewed American leadership in
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communications; strengthened national security; and increased research, development,
and innovation. Their few suggestions that the merger will not yield these benefits are
unsupported and without merit.

A. The Merger Will Help To Renew American Leadership in
Communications.

SBC and AT& T have demonstrated the benefits of combining their
complementary capabilities, experience and services to create a carrier that will set the
global standard for technology leadership.*® They showed in the Public Interest
Statement that, while our country was once the undisputed world leader in
communications, there is now a perception that we have lost ground, with our broadband
deployment lagging, and competing carriers and technology companies in Europe and
Asiagrowing rapidly.3* The complementary strengths of the two companies will create
an American carrier that again will lead the way in delivering to al of its customers afull
suite of best-in-class |P-enabled and broadband communications services. The creation
of this U.S.-owned, financially stable and globally competitive carrier will benefit
residential, business and government customers by expanding the delivery of advanced
technologies, services and features; improving the security and reliability of
communications services and networks; and assuring the integrity of national defense

communications systems.

%0 See Public Interest Statement, Declaration of Hossein Eslambolchi 11 8-12, 18-20
(“Eslambolchi Decl.”); Public Interest Statement, Declaration of James S. Kahan Y 11-
14 (“Kahan Decl.”); Public Interest Statement, Declaration of Christopher Rice 14 (“Rice
Decl.”); Public Interest Statement, Declaration of Dennis W. Carlton & Hal H. Sider 1 86
(“Carlton & Sider Decl.”).

31 See Public Interest Statement at 14.
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Only afew commenters challenge these benefits, none convincingly. Cheyond
contends that SBC “adds nothing to AT& T’ s global competitiveness.”** Thisclaim
ignores the many complementary capabilities that SBC brings to the combined company
as well as the combined company’simproved financia strength, which is essential to
enable competition against other global competitors such as British Telecom, France
Telecom and Deutsche Telekom. Cheyond and ACN maintain that American
preeminence in communications is not a public interest benefit.*®* To the contrary,
Congress created the FCC “to make available, so far as possible, to al the people of the
United States, . . . arapid, efficient, Nation-wide and world-wide wire and radio and
communication service with adequate facilities at reasonable charges, for the purpose of
the national defense [and] for the purpose of promoting safety of life and property. . . .3
Anything less than a world-class communications system cannot achieve these economic
and security goals, and helping to create such a system, as this merger does, is
unquestionably a public interest benefit.

Indeed, as many have recognized, telecommunications is an essential economic
engine, enhancing the productivity and competitiveness of virtually all businesses, as
well as contributing to advances in health care, homeland security and national defense.
The availability of a U.S. telecommunications company that offers afull range of

advanced services and that is fully able to meet the needs of all American customers—

%2 Cbeyond Pet. at 65-68
#1d. at 66; ACN Comments at 21-22.
% 47 U.S.C. § 151 (1996).
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including U.S.-based multinational corporations— will facilitate the ability of al U.S.
companies to compete in the global marketplace.

B. The Merger Will Strengthen National Security and Offer World Class
Service to Government Customers.

The Public Interest Statement demonstrated that the merger would create a
financially strong, U.S.-owned and U.S.-controlled telecommunications company with
the resources and capabilities to improve support for the government’ s most critical and
sensitive telecommunications requirements.> No opponent of the merger seriously
challenges the benefits of the merger for national security. Those opponents that do
address these issues ignore critical facts regarding the nature of the government
marketplace, the different and complementary rolesthat SBC and AT& T play in that
marketplace, and the important role that the combined company will play in enhancing
national security.

For example, ACN asserts that the merger will result in reduced competition for
federal government contracts for telecommunications services.*® Thisclaimisflatly
wrong. AT&T and SBC have shown that they generally provide different,
complementary types of services to the federal government.>” AT&T’s government
contracts typically involve the development and provisioning of large, complex

telecommunications systems, requiring extensive professional services capabilities and,

35 public Interest Statement at 17-21.
3 ACN Comments at 66-68.
37 public Interest Statement at 17-19.

10



REDACTED — FOR PUBLIC INSPECTION

often, global capabilities.® For example, AT& T has extensive capabilities to undertake
technically sophisticated classified projects, principally through its National Information
Systems division, which has almost 1500 employees with high-level security clearances.
SBC'’ s government contracts generally are smaller contracts for voice and data services
principally within SBC’s incumbent region. SBC has experience performing classified
government work, but those operations are considerably less extensive than AT&T’s.
Rather than reducing competition for government business, the merger of these two
companies with complementary strengths will result in a U.S.-owned and controlled
competitor for federal government contracts that is financially strong, with a unified,
robust, and secure network for its government customers. The merger will enable the
federal government to receive improved and more efficiently provided services, with
corresponding fiscal and national security benefits.*

ACN suggests the combined IP networks that will result from the merger will not
be important to national security and homeland defense customers.”® However,
combining AT& T’ s and SBC' s strengths, including SBC’ s financia resources and local
network expertise, will facilitate the expansion of the combined company’ s global

footprint and especially expand its global capacity to provide end-to-end service, which is

3 SBC generally does not compete for these types of contracts, but many other providers
do —including not only long distance companies such as MCI, Sprint, and Qwest, but
other government contractors like CACI, CSC, EDS, Genera Dynamics, IBM, Lockheed
Martin, Northrop Grumman, Raytheon, and SAIC.

% |n addition, the federal government is an unusually large and sophisticated purchaser of
communications services. The size of the federal government’ s business and the
sophistication of the processesit usesin conducting its procurements and in demanding
high levels of performance ensure that it receives highly competitive, and high quality,
communications and related IT services.

40 ACN Comments at 68.

11
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important for communications security as well as efficiency. These combined IP
networks will provide the government with more secure and efficient routing for vital and
sensitive government communications, with fewer transfer points.** The increased
efficiency of the combined networks will reduce latency (delay in signal flow) and packet
loss, which are particularly important for “real time” services such as essential high speed
data and national security communications. The combined network also will have added
diversity and redundancy, producing greater recoverability.*? In the past, many classified
networks often were designed with separate long distance and local components. Asthe
Defense Department’ s need for integrated, worldwide, 1P-based networks increases, a
combined SBC/AT&T will be better positioned than the individual companies to compete
to provide these networks on a higher-performing, end-to-end basis.*® And, as previously
noted, the combined company faces strong competitors who are also seeking this

business.

41 See Public Interest Statement at 19-21.

“2 Rice Decl. 112. Cbeyond and CompTel suggest that the merger will harm national
security by reducing “redundancy” in government networks. See Cbeyond Pet. at 64;
CompTel-ALTS Pet. at 60 (raising the specter of the September 11, 2001 terrorist
attacks). However, this suggestion ignores the fact that AT& T’ s and SBC's networks are
largely complementary already — and have very limited overlap on the East Coast and
especialy the greater Washington, D.C. area (where security needs are particularly
concentrated), and virtually no overlap in globa network capabilities used by many of
AT&T s national security customers. Merger opponents also ignore the difference
between excess capacity, which is not economically feasible for any company of any size
to maintain, and the levels of network redundancy that are operationally necessary to
provide reliable and continuous service to enterprise and government customers. The
combined company will be able to provide the necessary redundancy more efficiently and
seamlesdly. In addition, the combined company will provide a more robust network for
such critical needs as National Command Authority communications, currently operated
by AT&T, which involve capabilities assuring continuity of government, enabling the
government to make an immediate and coordinated response to all emergencies, and
allowing the President and other senior officials to be continuously accessible, even
under the most difficult conditions.

43 See Kahan Decl. ] 35.
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C. The Merger Will Benefit Customers Through Increased Research,
Development and Innovation and Other Significant Synergies.

SBC and AT& T demonstrated in the Public Interest Statement that the merger
will increase research, development and innovation, as well as create significant other
synergies, including enhanced network performance and cost savings.** Customers will
benefit as the combined company becomes a more effective competitor that can deploy
innovative products and services more broadly and more quickly.* Nothing in the
opposition comments seriously calls this showing into question.

1. Research, Development and Innovation.

Cbeyond and ACN claim that the combined company will not pursue research,
development and innovations because of its size.*® These opponents make the
unsubstantiated suggestion that the merger will prevent innovations because in the past
SBC has been slow to develop and market new advanced services.*” Qwest further
claimsthat loss of a“maverick” innovator like AT&T will cause anticompetitive
effects.*®

These assertions do not stand up against SBC’s demonstrated commitment to
research, development and innovation. SBC Labs' research currently isfocused on

several advanced technologies, including Voice over Internet Protocol (“VolP”), Wi-Fi,

* See Public Interest Statement at 21-44.

* Seeid.

“6 Cbeyond Pet. at 68-72; ACN Comments at 60-62; see also NASUCA Comments at 20.
" See Cheyond Pet. at 69-70; ACN Comments at 61.

“8 Petition of Quwest Communications International, Inc. to Applications of SBC
Communications Inc. and AT&T Corp. in WC Dkt. No. 05-65 (Apr. 25, 2005) at 37-39
(“Qwest Petition™).

13
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fiber optic technologies, wireless/wireline integration and network optimization.”® SBC
has made milestone contributions in the devel opment of packet technologies, an integral
element in Internet transport.”® SBC has developed new and innovative products and
services that can be applied for the benefit of AT& T’ s enterprise customers as well as
SBC'’s mass market and medium-sized business customers.®® For instance, SBC has
devel oped a secure architecture for its Vol P platform and customer network interface that
protects transactions at the soft switch level and technology and software to facilitate the
integration of wireless and wireline communications.® In addition, SBC has committed
capital aswell as personnel to develop advanced network capabilities. Most recently,
SBC has undertaken multi-billion dollar initiatives to develop IP-based platforms and
networks and to develop and deploy DSL services.™

The assertion that SBC has been slow to devel op and market advanced servicesin
the past is not only wrong, but also irrelevant. The fundamental point is that the merger
will make SBC the owner of AT& T’ s national and global long distance network (as well
as substantial other out-of-region facilities) and will give the combined company

increased incentives to make additional, new and different kinds of investments. While

%9 See Public Interest Statement at 23.

0 Seeid.; Rice Decl. 11 27-28.

> See Public Interest Statement at 23; Rice Decl. §f 27-28.
*2 See Public Interest Statement at 29-30.

>3 Seeid. at 34; see also Patricia Fusco, SBC Makes $6 Billion Broadband Play (Oct. 18,
1999), available at http://internetnews.com/x/article.php/220301. In addition, SBC
recently announced plans to invest $4 billion to deploy an integrated 1P-based video,
voice and data network to 18 million homes by 2007. See SBC to Rapidly Accelerate
Fiber Network Deployment in Wake of Positive FCC Broadband Rulings, Fiber Optics
Weekly, 2004 WLNR 12599989 (Oct. 22, 2004).

14
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AT& T’ sinvestments have been, and would remain, adequate to meet its customer needs,
this merger will, in theinitial years alone, lead to $2 billion in investment in advanced
network capabilities that are above and beyond those that would have occurred in the
absence of the merger.>

In today’ s competitive, converging IP-enabled communications marketplace, the
opponents’ claims areimplausible>™ Following the merger, the combined company will
face competition to develop new and innovative products and services from cable
operators, VolP providers, wireless carriers, other ILECs and CLECs aswell as
equipment manufacturers, Internet Service Providers, computer and software
manufacturers and large el ectronics companies.® The merged company simply will not
be ableto rely on its size as a substitute for offering cutting-edge products and services.
AT&T today innovates because it faces intense global and domestic competition that the
merger will not reduce, and the combined company will, because it will inevitably
continue to face increasing levels of competition, retain that same incentive while also
having greater financial means to act on that incentive and a new incentive to secure the
benefits of increased research and development across a broader range of customer and

economic opportunities. In light of the many potential sources of research and

> See Public Interest Statement at 34; Rice Decl. ¥ 19.

> See Public Interest Statement at 31-33; Carlton & Sider Decl. 135. SeealsoInre
Application of WorldCom, Inc. and MCI Communications Corporation for Transfer of
Control of MCI Communications Corp. to WorldCom, Inc., Memorandum Opinion and
Order, 13 FCC Rcd. 18,025, 11 67-76 (1998) (rejecting claims that the merger of MCI
and WorldCom would eliminate WorldCom as a maverick for providing advanced
services in the long distance market) (“WorldCom/MCI”).

%6 See Kahan Decl. 4 30; Carlton & Sider Decl. 1 81-89.
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devel opment, opponents have made no showing that there would be any harm to
competition in any “innovation market.” >’

Cbeyond and ACN also claim that SBC and AT& T have not provided examples
of or sufficient details about their plans for new products post-merger.®® The Public
Interest Statement provided an extensive discussion of how the merger will create the
incentive for increased research and development, which points to an important public
interest benefit that, by its nature, is prospectivein its effect and thus difficult to predict
with precision. The Public Interest Statement also indicated that the absol ute amount of
spending on advanced networks will increase dramatically. And the Public Interest
Statement provides alengthy discussion of how the combined company will use the
complementary innovations of each company to benefit the other’s customers.® SBC
Labs has developed Vol P security and wireless/wireline integration products and services
that can be applied to AT& T’ s enterprise customers. Likewise, AT&T Labs has

developed a host of products and services originally designed for enterprise customers

that can be adapted for the combined companies’ mass market and medium-sized

>’ See U.S. Dep't of Justice and FTC, Antitrust Guidelines for the Licensing of
Intellectua Property, 8 3.2.3, Example 4, available at http://www.usdoj.gov/atr/
public/guidelines/ipguide.htm. (If there are four or more independently controlled
entities with comparabl e capabilities and incentives to undertake research and
development, then a combination is unlikely to adversely affect competition in
innovation).

*8 See ACN Comments at 56-57; Cbeyond Pet. at 71. ACN aso complains that the
claimed public benefits of the merger are only supported by affidavits, rather than
“outside sources.” ACN Comments at 55-56. ACN cites no legal support for itsclaim,
and the Commission has never imposed such arequirement. SBC and AT&T have
provided authoritative declarations from the appropriate employees within the companies
to support their factual assertions, and ACN has not provided any grounds to discredit
their conclusions.

%9 See Public Interest Statement at 23-31.
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business customers, including AT& T’ s fraud reduction and security solutions

and AT& T's network storage solutions.?® In addition, AT& T Labsis developing
numerous | P-based products and services and other technologies that can serve as the
basis for products and services for SBC's mass market and medium-sized customers.
These products and servicesinclude: (1) speech/text technologies; (2) e-commerce
capabilities; (3) service provisioning and repair; (4) applications support and network
efficiency; (5) click-through provisioning; and (6) IP-based video.** The opponents do
not offer any evidence to discredit these plans. SBC and AT& T have provided a high
level of detail and precision, and it is difficult to conceive that either company — prior to
the merger’ s completion — could anticipate in greater detail the research advances that the
merger will produce.

2. Network Integration.

Cbeyond and ACN challenge the benefits of network integration and devel opment
of an IP-based network.®? They claim that these benefits are not merger specific because
SBC had plans to develop an IP-based network before it agreed to merge with AT&T.
ACN further asserts that SBC could improve its network through contracting with AT& T
or by purchasing asmaller entity like WilTel or another independent long distance

provider. Neither argument has any merit.

0 Seeid. at 24.

® Seeid. at 25-29. The Public Interest Statement provides additional detail about each of
these products, services and technologies.

%2 Cbeyond Pet. at 72; ACN Comments at 52-55, 57-60, 63-65.
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In arguing that the merger offers no network integration benefits because SBC
plans to deploy its own IP-based network, Cbeyond and ACN fail to comprehend the
benefits that will flow from the merger: those benefits do not derive solely from the
deployment of an IP-based network, but from the combination of the networks of the two
companies. Thus, while SBC plans to develop an IP-based network, the benefits
achievable through the integration of both SBC’'sand AT& T’ s networks far outweigh the
improvements which SBC could achieve on its own.

Similarly, whether SBC could theoretically purchase another entity isirrelevant to
the transfer applications presently before the Commission. While there are apotentially
large number of other entities that SBC might have acquired, the Commission is required
under the Communications Act to determine whether these transfer applications are
consistent with the public interest, not whether there is some other transaction it would
prefer to see. Thus, Section 310 of the Communications Act makes clear that the
Commission may not consider in the context of atransfer of control proceeding whether

the public interest might be served by a different transaction.®®

3. Cost Savings.
Cbeyond, NASUCA and ACN challenge the Applicants’ claims of cost savings.*

Cbeyond claims that SBC and AT& T have not provided sufficient information regarding

those cost savings.®> However, the Public Interest Statement offers a description of these

® 47 U.S.C. § 310(d) (1996) (“[1]n acting [on atransfer of control application] the
Commission may not consider whether the public interest, convenience, and necessity
might be served by the transfer, assignment, or disposal of the permit or licenseto a
person other than the proposed transferee or ass gnee.”).

% ACN Comments at 65; NASUCA Comments at 21; Cbeyond Pet. at 73-74.
% Cbeyond Pet. at 73-74.
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synergies®® as well as citations where the sources and amounts of these synergies are
described more fully. SBC’ s response to the Commission’s Initia Information and
Document Request, and in particular the response to item 22 of that request, contains
additional details regarding the anticipated cost savings and other benefits associated with
the transaction.®” As described in that response, SBC expects to achieve cost and capital
expenditure savings with a net present value of approximately $13.3 billion after
expenses necessary to achieve them.®® These savings will be achieved in a number of
ways including but not limited to migrating traffic to the AT& T network, consolidating
overlapping organizations (including business, corporate and IT organizations), utilizing

economies of scalein procurement, and optimizing out-of-region transport facilities.

* % k k x * %

In short, the benefits of the merger are clear — restored American preeminence in
communications, strengthened national security, increased innovation, and other

significant synergies. The merger opponents arguments do not undermine the Public

% See Public Interest Statement at 43-44, n.127 (“The sources of and amount of these
synergies are described more fully in materials presented at the Special Analyst meeting
by SBC and AT&T on February 1, 2005. Meeting transcripts available at
http://www.sec.gov/Archives/edgar/data/5907/000104746905002185/0001047469-05-
002185-index.htm, and meeting slides available at
http://www.sec.gov/Archives/edgar/data/5907/000095012305001014/y05276d8defalda.h
tm.”).

%7 See Response of SBC Communications Inc. to Information and Document Request
Dated April 18, 2005, WC Dkt. No. 05-65 at 178-96, (May 9, 2005) (“SBC Response to
FCC Information Request”).

% SBC estimates that the total net present value of all synergies, net of costs to achieve
them, is approximately $15 billion. See Public Interest Statement at 44.
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Interest Statement’ s showing that the benefits of the merger are significant, well-

documented and directly related to the merger.®

. THEMERGER WILL NOT LESSEN COMPETITION.

While merger opponents have alleged that the combination of SBC and AT& T
would adversely affect competition, none of these contentions withstands analysis, for the
reasons set out in detail below. In apparent recognition of this fact, the merger opponents
primarily rely on claims that are nothing more than empty rhetoric. Almost without
exception, the opponents contend that disapproval is required because amerger of AT& T
and one of its former subsidiaries recreates portions of the Bell System and that this
combination is somehow inconsistent with the Telecommunications Act of 1996.

These claims are nonsense. The former Bell System was a combination of
(1) BOCsthat collectively owned de jure monopolies that served over 80% of the

nation’s telephone lines and that were rate-of-return rate base regulated, (2) AT&T Long

% Other objections to the benefits are matters of general industry concern and should be
addressed in proceedings of general applicability. See supra note 19. For example, the
Alliance for Public Technology does not question that the combined company will
enhance research, development and innovation, but expresses concern regarding access to
| P-enabled services for those consumers with disabilities if the Commission concludes
that |P-enabled services are outside of the current definition of “telecommunications.”
Comments of Alliance for Public Technology to Applications of SBC Communications
Inc. and AT&T Corp. in WC Dkt. No. 05-65 (Apr. 25, 2005) at 4-5. Theissue of
disabilities access to IP-enabled services affects the entire telecommunications industry
and should be addressed by the Commission in its ongoing proceeding regarding the
regulatory treatment of 1P-enabled services. SeelnrelP-Enabled Servs., Notice of
Proposed Rule Making, 19 FCC Rcd. 4863, 4901-4903, 11 58-60 (2004) (“|P-Enabled
Servs. NPRM”). Likewise, the New Jersey Division of the Ratepayer Advocate claims
that if the Commission approves the transaction, it should modify its price cap
regulations. See Comments of N.J. Division of the Ratepayer Advocate to Applications
of SBC Communications Inc. and AT&T Corp. in WC Dkt No. 05-65 (Apr. 25, 2005) at
24-27 (“N.J. Ratepayer Advocate Comments’). Asthe N.J. Ratepayer Advocate
recognizes, however, these regulations are the subject of two ongoing rulemaking
proceedings. Id. at 25-26. Thus, these issues should be considered in the appropriate
rulemaking proceedings.
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Lines, which had a 90% share of long distance services that were potentially competitive,
and (3) Western Electric, which had a monopoly share of sales of telecommunications
equipment. In addition, and of equal importance to demonstrate the fallacy of the
opponents’ backward-looking claims, technology has dramatically and forever atered the
telecom landscape. For example, the Internet did not exist to any substantial extent in
1984, DSL and cable modem did not exist, and wireless services had only begun to be
made available, much less provide nationwide al distance, anytime, anywhere
capabilities for voice and data services like those available today.

The Bell System was broken up in adifferent era. Because of the allegations that
rate-of-return regulation created perverse incentives, the United States charged that the
integrated Bell System had the ability and irresistible incentive to use local monopolies to
prevent competition from devel oping in long distance and equipment manufacturing
markets. To put an end to these controversies, the Bell System agreed to a consent
decree, the MFJ, which, as a purely prophylactic matter, split the Bell System between
monopoly and potentially competitive businesses, barred the divested BOCs from
providing long distance services or manufacturing equipment until a particular
competitive showing was made, and expressly barred (in section 1(D)) reintegration of
AT&T and any of theindividua divested BOCs. All recognized that this prophylactic
antitrust remedy denied consumers the benefits of vertical integration.

In the Telecommunications Act of 1996, Congress superseded the entire MFJ,
which was subsequently vacated by the decree court, thereby eliminating the former
categorical ban on mergers of AT& T and individual BOCs. Congress did so because

intervening changes in the telecommunications industry had eliminated the conditions
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that gaveriseto it. Rate-of-return regulation of BOCs had been replaced with price caps
or other forms of incentive regulation. The long distance (and manufacturing) markets
had become intensely competitive —with AT& T having been declared nondominant the
prior year. Perhaps most fundamentally, the 1996 Act required the opening of local
telephone markets to competition and authorized BOCs vertically to reintegrate into long
distance services when local markets became open —as all SBC's markets now are.
Congress further understood that this Act could unleash arange of competitive and other
forces that could change the structure of the industry in ways that were just as
fundamental or far more fundamental than the radical changes that had occurred between
1984 and 1996.

That these profound further changes have in fact occurred, and are accelerating, is
explained in detail in the Public Interest Statement. That AT&T isavastly different
company from the firm that existed in 1984 is undisputed and undisputable. That SBC
faces real and growing competition for all its servicesisareality. It isthe sheerest
sophistry for any commenter to suggest that today’sAT& T and SBC, and the marketsin
which they provide service, remotely resemble those that existed in 1984 and that had
provided the reason for the breakup of the former Bell System.

But the fundamental fact is that by vacating the MFJ and its prohibition on the
reintegration of AT&T and individual BOCs, Congress plainly intended to permit such
mergers whenever they satisfy the standards of the nation’s antitrust laws and further the
public interest as defined by this Commission and other regulatory bodies. Congress
plainly intended that these determinations be made by applying these antitrust and public

interest standards to the conditions that will exist in particular markets, not by mindlessly
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invoking images of the former Bell System. As detailed below, this review abundantly
demonstrates that the merger of SBC and AT&T will have no adverse competitive
consequences and will benefit the nation’s consumers. The opponents’ rhetoric and
claims about the former Bell System are simply attempts to distract the Commission from
these controlling facts.

A. The Merger Will Not Harm Consumers of Services That Depend on SBC
Specia Access Services or Substitutes to Them.

In the Public Interest Statement, SBC and AT& T demonstrated that the merger
would not adversely affect consumers of services that depend on SBC special access
services and substitutes for them. The merger will not produce any price-affecting
increase in concentration in any specia access markets because AT& T has only limited
aternative local facilitiesin SBC' s region, and there are many other CLECs with
comparable local networks and greater wholesale capabilities.”® Indeed, the integration
of SBC’'sin-region local facilitiesand AT& T’ s national enterprise business will produce
efficiencies that will benefit the ultimate consumers.” And as SBC and AT& T further
explained, this merger proceeding is not an appropriate forum for the airing of
longstanding disputes about specia access regulation.”” Rather, those alegations involve
industry-wide issues and should be reserved for the Commission’s pending Special

Access NPRM and other proceedings.”

O public Interest Statement at 105 n.347.
11d. at 96-101.
"2 See supra note 19.

3 See In re Special Access Rates for Price Cap Local Exchange Carriers, AT&T Corp.,
Petition for Rulemaking to Reform Regulation of Incumbent Local Exchange Carrier
Rates for Interstate Special Access Services, Order and Notice of Proposed Rulemaking,

Footnote continued on next page

23



REDACTED — FOR PUBLIC INSPECTION

Significantly, while there has been a remarkably vehement outpouring of
opposition on thisissue, none of this opposition comes from the business or government
customers who are the ultimate consumers of services that use special access asinputs.™
To the contrary, many of these customers actively support the merger, in recognition of
the benefits that will result to them.” Instead, SBC’'sand AT& T’ s competitors contend
that the merger will eliminate substantial horizontal competition to SBC and lead to
region-wide increases in SBC’s specia access prices. These opponents further contend
that, whether or not there are substantial adverse horizontal effects, the merger will result
in vertical price squeezes or other discrimination that will harm competition and
consumers. As demonstrated below, both sets of claims rest on false factual premises and
do not withstand analysis.

1 The Merger Will Not Result in Substantial Increasesin Horizontal
Concentration.

Much of what the merger opponents’ argue is plainly irrelevant to this
proceeding. Asthey candidly acknowledge, much of their argument rehashes arguments

in ongoing Commission proceedings.”® Thus, the merger opponents assert that there are

Footnote continued from previous page
WC Dkt. No. 05-25, 2005 WL 235782 (rel. Jan. 31, 2005) (“ Special Access NPRM”);
Public Interest Statement at 105 n.347.

™ Some consumer representatives discuss special access, see, e.g., CFA Pet. at 24; N.J.
Ratepayer Advocate Comments at 25-27, but none argue that their concerns warrant
denial of the transfer applications or the imposition of conditions. The positions they
raise are addressed elsewhere in this Joint Opposition.

"> Reply Declaration of Dennis W. Carlton and Hal S. Sider (“Carlton & Sider Reply
Decl.”) 1 72. Seegenerally Section 111.G.1, infra.

"6 See ACN Comments at 35; CompTel-ALTS Pet. at 11-13, 15-16; Opposition of
Broadwing Communications LLC & SAVVIS Communications Corporation to
Applications of SBC Communications Inc. and AT&T Corp. in WC Dkt. No. 05-65 (Apr.
25, 2005) at 32-34 (“Broadwing & SAVVIS Opp.”); Cbeyond Pet. at 22-24; Global
Crossing Comments at 20.
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substantial economic barriers to the deployment of alternative loop and transport
facilities”” and that there are no aternativesto ILECS' special access servicesin many
areas of the country.” They contend that ILECs have been able to raise the price, and
degrade the quality, of their special access services, despite the predictions that underlie
the Commission’s grants of Phase | and Phase 1 pricing flexibility.” And they complain
that ILEC tariffs that provide discounts based on maintenance of certain levels of region-
wide usage are anticompetitive and harm consumers.®® As these opponents correctly
state, these are allegations AT& T has made in recent years. But they are also allegations
that ILECs (including SBC) have just as repeatedly disputed and — more to the point —
that the Commission is now addressing in other proceedings.

Thus, the opponents are quite wrong in claiming that the Commission must decide
the issues in the Special Access NPRM here in a proceeding applicable to only one ILEC
and determine whether SBC now has specia access market power that is unconstrained
by regulation.®* The only question hereis whether acombination of AT& T and SBC and
the resulting changes in industry structure would be harmful or beneficial to consumers.

The answer is that no such harmful changes can result from this merger. The
reditiesarethat AT&T'slocal facilitiesin the SBC region are not uniquely situated to

provide a competitive aternative to SBC's special access services, that there are

" Cbeyond Pet. at 22-24.

"8 Cbeyond Pet. at 25-30; Broadwing & SAVVIS Opp. at 22-23; CompTel-ALTS Pet. at
15; Global Crossing Comments at 15.

" Broadwing & SAVVIS Opp. at 29-33; Global Crossing Comments at 16.
8 Broadwing & SAVVIS Opp. at 24-25; CompTel-ALTS Pet. at 17-18.
81 Compare CompTel-ALTS Pet. at 11. See supra note 19.
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numerous CLECs who operate in the SBC states, and these other CLECs are primarily
focused (as AT&T is not) on providing wholesale alternatives to SBC' s special access
services and can readily replace all or virtually all of AT& T’ s existing facilities and
wholesale services. The opponents’ contrary suggestions are belied by the facts and
ignore the Commission’s findings in the Triennial Review Remand Order and prior
orders. Moreover, they would embroil the Commission in building-by-building
evaluations that it has el sewhere eschewed® and that would demonstrably serve no
substantial purpose here.

Specifically, merger opponents contend that AT& T’ s position as one of the
largest purchasers of SBC’s special access services has enabled AT&T to use its volume
discountsto resell SBC special access services throughout SBC' sregion at rates
significantly below the rates SBC gives other wholesale customers.®® This contention is
simply false. SBC’s region-wide discount plans provide no unique discountsto AT& T
by virtue of itslarger volumes, and AT& T does not — and could not — engage in resale
arbitrage of SBC's special access services.®

There is aso no substance to the related contentions that the merger would result
in increased specia access prices in aregion-wide special access market by virtue of

SBC’'sacquisition of AT& T’ slocal facilities. The merger will not materially reduce the

8 |n re Unbundled Access to Network Elements, Order on Remand, WC Dkt. No. 04-313,
CC Dkt. No. 01-338, 2005 WL 289015, 1163 (“Triennial Review Remand Order™).

8 Broadwing & SAVVIS Opp. at 23; CompTel-ALTS Pet. at 14; Cheyond Pet. at 24;
Global Crossing Comments at 15.

8 Reply Declaration of Parley C. Casto (“Casto Reply Decl.”) 11 3-7. Indeed, at least
one of the merger opponents advancing this claim gets discounts greater than those
offered to AT&T. Id. §2.
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number of competitively supplied commercia buildingsin SBC’s region and thus could
have no impact on region-wide retail or wholesale pricing even under the merger
opponents’ own theory.® In fact, under the Triennial Review Remand Order, CLECs
would not be “impaired” in replacing AT& T’ sfacilitiesin most buildings where AT& T
isthe only competitive carrier, and the amount of service AT&T providesin the
remaining buildingsisfar too trivial to have any market impact.

Finally, the handful of individual building routes for which existing CLEC
alternatives and the Commission’s own findings do not already establish will remain
subject to competitive supply could not, in all events, justify the broad conditions and
divestitures that the merger’ s opponents seek. As detailed below, whether the inquiry is
region-wide, city-by-city, or, as some merger opponents suggest, building-by-building,
any horizontal effects are simply too few, too immaterial and too widely dispersed to
have any conceivable real world impact on specia access pricing.

a The Merger Will Not Adversely Affect SBC's
Region-Wide Special Access Prices.

The merger opponents' claims that the merger will have adverse effects on pricing
of special access servicesin aregion-wide market are entirely meritless.® Some merger
opponents argue that it isthe “loss” of AT& T’ sresale of SBC's special access services

that will allow SBC to raise pricesregion-wide. Others contend thét it is the loss of

8 Compare CompTel-ALTS Pet. at 14-15; Globa Crossing Comments, Statement of
Joseph Farrell 11 29-36.

% Broadwing & SAVVIS Opp. at 24; Cbeyond Pet. at 24; CompTel-ALTS Pet. at 15;
Global Crossing Comments, Farrell Statement 1] 29-36.
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facilities-based competition from AT& T that will enable region-wide price increases.
Both arguments rest on demonstrably incorrect factual premises.

Resale. Broadwing, CompTel, Cbeyond and Global Crossing claim that AT& T
has historically operated as a unique constraint on SBC'’ s region-wide special access
facilities, because SBC gives AT& T very large special access discounts, which enable
AT&T toresell SBC specia access services throughout SBC’ sregion at prices below
those SBC charges its other (smaller) specia access customers.®” They assert that AT&T
can resel| special access servicein every LATA® and that it does so broadly through its
so-called “Type I1” local private line service.®

But these contentions are simply false, as these merger opponents would discover
if they read SBC’ s special access tariffs. First, AT&T does not receive greater discounts
from SBC than other carriers based on AT& T’ s volume of purchases. Unlikethe
BellSouth tariffs, upon which the merger opponents incongruously rely, SBC's region-
wide discount tariffs used by AT&T provide term discounts to any special access
purchaser that meets the minimum $10 million annual threshold — as many special access
purchasers, including some of those complaining here, do — but no additional discounts

based on a particular purchaser’s volume level. Indeed, the per-circuit ratesthat AT& T

8" See Broadwing & SAVVIS Opp. at 23; Cbeyond Pet. at 24; Cbeyond Pet., Declaration
of Simon Wilkie 11 (“Wilkie Decl.”); CompTel-ALTS Pet. at 13-14; Global Crossing
Comments at 15.

8 Broadwing & SAVVIS Opp., Declaration of Gary Zimmerman { 12 (“ Zimmerman
Decl.”).

8 Broadwing & SAVVIS Opp. a 22; Global Crossing Comments at 15. Thisisalso the
apparent basis for CompTel’s startling contention, CompTel-ALTS Pet. at 13-14 —which
isalso refuted in Section [11.A.2, infra — that the Commission must count al the specia
access circuitsthat AT& T currently obtains from SBC as“lost” due to the merger.
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pays for special access are higher than those paid by at least one of the CLECs
complaining here.*

Second, AT& T does not resell SBC special access to other carriers in competition
with SBC — at discounted rates or otherwise.®> While AT&T purchases SBC's special
access as an input to its own end-to-end long distance services (and, in very limited
circumstances, certain of itslocal private line services), it does not, and economically
could not, make standal one offers of resold SBC specia access services in competition
with SBC.*

In this regard, the opponents’ referencesto AT&T's Type Il private line service as
“resale” of SBC’s specia access servicesisgrossly misleading. AT&T provides two
types of local private line service in the 19 SBC region metro areasin which AT&T has
deployed its own limited local facilities.* “Type|” local private line service is provided
entirely over AT& T’ s dlternative facilities and makes no use of SBC's facilities.® “Type
I1” local private line service, by contrast, uses AT&T facilities for two of three linksin
the private line (onetail and the transport) and obtains one of the tails from SBC as
special access.® AT&T does not provide awholesale private line if it requires obtaining

more than onetail from the ILEC, and AT& T does not resell SBC specia access services

% Casto Reply Decl. 1 6.
d. §7.

%2 Reply Declaration of Anthony Fea, Anthony Giovannucci, Bob Handal, C. Michael
Lesher and Michael Pfau (“Fea Reply Decl.”) 1 39.

% d. 112. The metropolitan areas are Austin, Chicago, Cleveland, Columbus, Dallas,
Detroit, Dayton, Hartford, Houston, Indianapolis, Kansas City, Los Angeles, Milwaukee,
Reno, St. Louis, Sacramento, San Antonio, San Diego, and San Francisco.

“1d. 141,
S1d. 141
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as standalone circuits.*® Thus, whereas SBC earns $2.5 billion annually from wholesale
special access services, AT&T earnsless than [REDACTED] annually from the
wholesale provision of local private linein the SBC service territories.”” And, contrary to
Broadwing-SAVVIS's claim,” only asmall fraction of these local private line sales
[REDACTED] were from Type Il service that merely include acircuit obtained from
another CLEC or SBC.*

Facilities-Based. Global Crossing and CompTel also advance a different theory
of region-wide harm.'® They note that SBC's special access tariff provides discounts
that are based on whether a customer’s region-wide usage of specia access exceeds a
particular percentage of the customer’s historic levels. They further assert that the
willingness of CLECs to subscribe to these tariffsisinversely related to the number of
routes in the SBC region that are served by CLECs, and that the merger will resultin a
significant reduction in CLEC-served routes.'**

Even assuming, arguendo, that the opponents had advanced a reasonable
analytical framework and model, these contentions, too, rest on false factual premises.
Contrary to their assertions, AT& T does not account for alarge fraction of the CLEC-

owned building connectionsin the SBC region, and the Commission’s prior findings

% |d. 1137, 39.

1d. 1 36.

% Broadwing & SAVVIS Opp. at 23.
% FeaReply Decl. 1 43.

190 CompTel-ALTS Pet. at 16-18; Globa Crossing Comments, Farrell Statement
9191 29-36.

191 Global Crossing Comments, Farrell Statement 1] 29-36.
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establish that all or virtually all of the few unique connections that AT& T owns can be
readily replaced by other CLECs. In particular, while AT&T may well be one of the
larger CLECs based on the total number of circuits in operation nationally, some CLECs
independently, and certainly all of the other CLECs collectively, provide many more
building connections in the SBC region than AT& T does.

Thisis clear from datathat AT&T has collected from certain CLECsin the
ordinary course of AT& T’s business.® There are over [REDACTED] CLECs from
which AT&T purchases wholesale private line servicesin SBC states.'®® To facilitate the
provision of serviceto AT& T, many of those CLECs provide AT& T (on amonthly or
quarterly basis) with lists of the specific buildings that they can serve through their own
Type | building connections (AT&T generally declines to obtain Type Il service from
CLECs).*™ These data understate the number of buildings served by CLECs other than
AT&T insofar as they do not include building connections of some significant CLECs
from whom AT&T does not take service. They do not, for example, include data from
Sprint, and they include very little data from cable-based providers of special access,
notwithstanding that a March 2005 SBC survey found that [REDACTED] of the DS-1
circuits that SBC had lost to competitors in 2004 were lost to cable providers.*® Indeed,

whereas the CLECs that provide datato AT& T have an average of [REDACTED] local

192 See Fea Reply Decl. 1 16-17.
10314, 1 15.

1041d. 1 16.

1% Carlton & Sider Reply Decl. 1 30.
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networksin the SBC areasin which AT& T operates local fiber networks, the New
Paradigm Research Group reports an average of 7 networks.*®

But even these incomplete datain AT& T’ s possession show that CLECs
collectively have constructed dedicated lit fiber connections to [REDACTED)] buildings
and unlit fiber connections to [REDACTED] buildingsin SBC' s territories.®” By
contrast, AT&T has direct connectionsto only [REDACTED] commercia buildingsin
the SBC region, and [REDACTED)] of these are already served by other CLECs as
well.'® Thus, even if AT& T’ s unique connections were not replaced by other CLECs,
and even ignoring buildings served by CLECs from whom AT& T does not purchase
specia access services (and therefore has no building information), the merger would not
materially reduce the number of buildings that are already served by CLECsin the SBC
region.’®

Further, as detailed below, other CLECs could readily replacethe AT& T
connectionsin al or virtually al of the approximately [REDACTED] buildings where

AT&T isthe only CLEC with direct connections. Inthe [REDACTED)] of these

buildings,™° which account for more than [REDACTED] of the bandwidth that AT&T

106 14, 9 29.

197 Fea Reply Decl. 1 18; see also Carlton & Sider Reply Decl. 1 32-35 (providing data
on M SA-specific basis). The number of unique buildings served by these CLECs is
somewhat lower because some CLECs serve the same buildings with these fiber
connections. Carlton & Sider Reply Decl., 1 33.

1%8 Fea Reply Decl. 1 19; see also Carlton & Sider Reply Decl. 1 32-35 (providing data
on M SA-specific basis).

109 See Carlton & Sider Reply Decl. 11 15-16.
11914, 36 & Table 4; see also Fea Reply Decl. 11 30-31.
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provides through direct connections buildingsin SBC territory,"** AT&T is providing the
OCn-level (or near OCn-level) facilities, which the Commission has found can be readily
deployed by any efficient CLEC.™2 . This data alone refutes any suggestion that loss of
AT&T buildings could adversely affect SBC' s region-wide special access prices.

While these data alone refute any suggestion that the merger could have an impact
on region-wide specia access prices, the Commission’s findings further establish that
CLECs can readily replace AT& T’ s facilities even in the minority of buildings where
AT&T isnot currently providing Ocn or near Ocn levels of service. Many of these other
buildings are in the nation’s most dense urban wire centers where the Commission’s
findings establish that, under an analysis that excludes AT& T collocations, thereis no

113 Others are

impairment to the competitive deployment of DS3, or even DS1, facilities.
served by wireless connections that competitors could readily duplicate.™* And virtually
all of therest present other conditions that would alow aternative facilities to be

deployed.’

1 Carlton & Sider Reply Decl. 1 36.
112 Triennial Review Remand Order, 2005 WL 289015, 1 12, 20, 30.
113 1d. 91 174-81; see Carlton & Sider Reply Decl. 11 15, 37-43; Fea Reply Decl. 1 16.

14 Triennial Review Remand Order, 2005 WL 289013, f 174-81; Fea Reply Decl. 1 34;
Carlton & Sider Reply Decl. 11 37-43.

15> Fea Reply Decl. 34. For example, some of AT& T’ s largest multi-location customers
will demand that al of their locations be placed “on net.” 1d. 134. In such instances,
most such locations will have OCn-level demand but some smaller offices may only have
DSn-level demand. Because of the overall value of the contract, AT& T was able
economically to deploy fiber for lower demand locations that would not be economic on
astand-alone basis. But this a'so means that other competitive carriers could self-deploy
in these circumstancestoo. AT&T is aso sometimes able to “hub” multiple buildings on
a“campus’ to acentral point of aggregation. 1d. § 34. In those circumstances, some of
the individual buildings might have less than OCn-level demand, but because of their
proximity and ease of access, it isfeasible to install short laterals to those individual
buildings and backhaul the traffic to a common point of aggregation. Again, because of
Footnote continued on next page
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For al of these reasons, there is no substance to the claim that the merger could
have any adverse effects on SBC'’ s region-wide special access prices.

b. None of the Merger Opponents More “ Granular” Theories of
Horizontal Competitive Harm Has Meit.

Although the absence of any adverse region-wide effects on SBC’s prices should
end the matter, the merger opponents alternatively contend that the Commissionis
required to make building-by-building and route-by-route determinations and disapprove
the merger if there are any buildings where the effect might be to reduce existing specia
access suppliers from 2 to 1 or from 3 to 2.1

This exerciseis as unnecessary asit isinappropriate. Whatever the conditionsin
isolated instances, there is no basis for any finding that the merger could have substantial
adverse consequencesin any of the areasin which AT&T haslocal facilities. The
contrary suggestions here, too, ignore the existence of other CLECs with similar
networks and identical capabilities and the Commission’s findings asto the
circumstances in which there are no barriers to the supply of aternative transmission
facilities. Thereis, therefore, no basis for the Commission to block, or even condition,
approval of this merger based on these unfounded arguments.

(1) AT&T Offers Limited Resale Special Access Service.

There is one fundamental respect in which the local networks of other CLECs

possess far more competitive significance than do the AT& T local networks. Many other

Footnote continued from previous page
the aggregate revenue opportunity presented in such circumstances, other competitive
carriers have the same economic ability to self-deploy facilities.

116 Broadwing & SAVVIS Opp. at 28; Cbeyond Pet. at 22-23; Global Crossing
Comments at 11-13 & Farrell Statement 11 23-28.
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CLECs(e.g., Time Warner Telecom and McLeod) have deployed facilities to
aggressively offer wholesale local private line and special access servicesto other
cariers.™” By contrast, AT& T has designed and deployed its local networks, not to
support wholesale “ special access’ service to other carriers, but to provide dedicated
connectionsto retail customersthat AT& T serves (through self-supply of specia access
functionalities).™®

AT&T isonly aminor supplier of special access substitutes to other carriers. As
noted, AT&T earnslessthan [REDACTED] ayear from “wholesale’ local private line
sales to other carriersin SBC service territories — mostly from sales to large carriers that
do not oppose the merger. AT&T suppliestruly trivia amounts of special access
substitutes to the [REDACTED] competitive carriers that oppose the merger.™® Overall,
in SBC'sregion, AT&T supplies only about [REDACTED] local private line circuitsto
these competitive carriers, and these private lines generate about [REDACTED] a month
in revenues — which averages to only [REDACTED] circuits and [REDACTED] in
revenues per each competitive carrier.”®® Thereis thus no basis for any notion that the

“loss” of AT& T would substantially lessen the ability of these carriersto obtain last-mile

access to customer's.

117 See http://www.twtelecom.com/cust_solutions/carrier.html;
http://www.mcleodusa.com/M arketSegment.do?com.mcleodusa.reg. MARKET _SEGME
NT=CARRIER.

118 Fea Reply Decl. 1 35.

119 Fea Reply Decl. 11 36-37. Thefollowing competitive carriers have aleged that the
combination of SBC'sand AT& T’ slocal network facilities raises competitive concerns:
ACN, ATX, Broadwing, Bullseye, Cavalier, Cbeyond, Cimco, Conversent, Cox, CTS,
Eschelon, Gillete, Global Crossing, Granite, Lightship, Lightyear, NuVox, Pac-West,
RCN, SAVVIS, TDS, Tele-Pacific, US LEC, Xspedius, and XO. Id. 1 37.

12014, 9§ 37.
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CLECs opposing the merger can argue otherwise only by grossly overstating
AT& T slocal presence and capabilities. One group, for example, alegesthat SBC's
acquisition of AT&T would eliminate some 53% of the “lit” CLEC buildingsin
Cleveland and 64% in Milwaukee, depriving carriers of acritical supplier of special
access alternatives.?! These figures —which apparently count as “lit” buildings those to
which AT&T has no connection at all and to which AT&T provides service by leasing
SBC special access channel terminations — are completely irrelevant.® The merger will,
of course, have no effect on the availability of SBC special access services to reach these
buildings, and CLECs will have the same ability to reach these buildings post-merger as
they do today.

(i)  Other CLECs Can Easily Replicate AT& T’ s Self-
Provisioned Special Access Capacity.

Nor does AT& T's status as aretail supplier of business services provideit with
any unique capabilities as a potential supplier of specia access services to other retail
suppliers. Other retail providers can self-supply local connection inputs or purchase them

from the many CLECs in SBC states upon whom AT&T reliesto provide inputsinto its

121 Cheyond Pet. at 26-27 & Wilkie Decl. 11 18-20.

122 For example, AT&T has atotal of only [REDACTED] on-net commercial buildingsin
Cleveland. [REDACTED] of these buildings are already connected by other CLECs as
well, and all but [REDACTED] of the rest serve near OCn-level or above demand that
the Commission has recognized is often sufficient to economically justify competitive
building connections by other CLECs. See FeaReply Decl. §121. Likewise, AT&T
serves only about [REDACTED] of the competitively lit buildings in Milwaukee where
thereis no overlap between AT& T and competitive carriers. 1d. 1 24-25. Moreover,
with regard to the AT& T buildings that are not served by active or inactive CLEC fiber,
the substantial majority [REDACTED] have near or above OCn-level demand. 1d.
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own retail services. And CompTel’sclaim that AT&T has specia legal rights under state
law to construct local facilitiesis pure fabrication.*?

In short, AT& T has no unique or “special” local assets or capabilities that cannot
be readily replicated by other firms after AT& T merges with SBC. Even the merger
opponents appear to acknowledge that the merger cannot be found to have
anticompetitive effectsif the AT&T facilities would be replaced by other firmsif the
combined company sought to raise prices after the merger.'?*

A more detailed analysis “by the numbers’ confirms that any horizontal effects of
the merger are far too limited and attenuated to have any conceivable effect on special
access prices or competition. Although the opponents’ focusis on building connections,

most of AT& T’ s fiber laterals are entrance facilities,*? for which the Commission has

123 CompTel-ALTS Pet. at 17 & n.17. AT&T and SBC do not enjoy “specia” rightsto
construct facilitiesin Californiathat many other carriers do not have. While at one time
Californialaw gave only established carriers the right to construct facilities without
having to go through areview process, the California state commission has now granted
that same right to over 100 other carriers. See, e.g., In re Competition for Local
Exchange Service, Order, 63 CPUC2d 763 (1995) (31 carriers); 73 CPUC2d 257 (1997)
(7 carriers); 75 CPUC2d 681 (1997) (7 carriers); 77 CPUC2d 390 (1997) (4 carriers); 80
CPUC2d 468 (1998) (12 carriers); 85 CPUC2d 398 (1999) (5 carriers); Order Instituting
Rulemaking on the Comn1 n’s Own Motion into Competition for Local Exch. Serv.,
Decision 99-06-083 (1999) (10 carriers); Decision 99-10-025 (1999) (3 carriers). See
also 47 U.S.C. 8§ 253 (prohibiting state laws that have the effect of creating barriersto
entry).

124 See Global Crossing Comments, Farrell Decl.  25; see also WorldCom/MCI, 13 FCC
Rcd. at 18098 111 128-9 (where one of the merging parties does “ not possess any specia
retail assets or capabilities,” the merger “is not likely to affect adversely competition”);
SBC/SNET, 13 FCC Rcd. at 21302, 20 (“Thereis no evidence in the record . . . upon
which we could conclude that SBC has any significant capabilities or incentives to
compete in the relevant local business market in Connecticut that are not shared by many
of these other entrantsin local business markets.”).

125 Fea Reply Decl. 11 7-9.
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made a national finding of non-impairment.*® In light of this finding, there can be no
credible claim that the “loss’ of AT& T as an independent supplier of entrance facilities
would substantially lessen competition.

Nor doesthe “loss” of AT& T’ s metropolitan fiber as a substitute for SBC's
dedicated interoffice transport raise any substantial competitive concerns. Asthe
Commission has determined, the central business districts and other dense areas of the
metropolitan areas where AT& T’ s metro fiber is concentrated are served by many other
CLECS fiber rings and are aso the areas that offer the greatest “potential for further
competitive build-out.”**" The presence of multiple CLECs with competitive optical
fiber facilities further undermines any basis for competitive concerns arising from the
impact of the transaction on AT& T's metropolitan “transport” fiber.'?®

An analysis of AT& T’ s fiber-based collocations confirms the extent to which
AT& T slocal fiber already has been and can be duplicated by other competitive carriers.
Asthe Commission has found, “[f]iber-based collocation in awire center very clearly
indicates the presence of competitive transport facilities in that wire center and signals
that significant revenues are available from customers served by that wire center
sufficient to justify the deployment of transport facilities.”*® AT&T has [REDACTED]

facilities-based collocations associated with its metro fiber.*** Most ((REDACTED]) are

126 Triennial Review Remand Order, 2005 WL 289015, ¥ 141.
1271d. 99 70, 94-95.

128 Seg, e.9., WorldConm/MCI, 13 FCC Rcd. at 18056, 1 51; In re AT&T Corp., British
Telecomms., PLC, VLT Co. L.L.C., Violet License Co. L.L.C., and TNV [ Bahamag]|
Limited Applications, Order, 14 FCC Rcd. 19140, 19150 119 (1999).

129 Triennial Review Remand Order, 2005 WL 289015, 1 96.
130 Fea Reply Decl. 13.
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in an SBC office that satisfies (without counting AT& T’ s collocations) the “triggers’ the
Commission established for de-listing both DS1 and DS3 transport,*** and an additional
[REDACTED] arein offices that satisfy the “triggers’ the Commission established for
de-listing DS3 transport (again, without counting AT&T's collocations).*** Indeed, as
Drs. Carlton and Sider show, there are multiple CLECs collocated in al but
[REDACTED] of the central officesin which AT&T has collocated and these handful of
offices are spread throughout SBC's entire 13 state territory.*** These [REDACTED]
central offices are far too few and dispersed to have any general competitive significance,
and, in any event, they can be reached by other CLECs who deploy entrance facilities to
them.

An anaysisof AT& T’ s high capacity loop facilities similarly demonstrates the
lack of any competitive impact from the merger. Although merger opponents thus
exclusively focus on AT& T’ s connections to commercia buildingsin the SBC region,
the fact of the matter is, as explained above, that there are only [REDACTED)] such
AT&T “lit” buildingsin SBC's entire 13-state region*** (of the hundreds of thousands of

commercial buildingsin SBC's region that have dedicated connections).™* About

131 The Commission made a national finding of nonimpairment for all transport routes
above 12 DS3s of capacity, for all DS3 transport routes between in wire centers having
over 24,000 lines or 3 or more facilities based collocators, and for all DS1 transport
routes between wire centers having over 38,000 business lines or 4 or more fiber based
collocators. Triennial Review Remand Order, 2005 WL 289015, 1 66.

132 Fea Reply Decl. §13. The remaining minority represent about [REDACTED] of SBC
switch locations. Id. 113 n.5.

133 Carlton & Sider Reply Decl., Table 8.
3% Fea Reply Decl. 1 18.
135 Carlton & Sider Reply Decl. { 31.

39



REDACTED — FOR PUBLIC INSPECTION

[REDACTED] of the AT&T buildings are already served by other CLECs™® — and these
buildings represent the substantial majority of the bandwidth AT& T providesto
customers today over alternative local facilitiesin SBC's region.**

Because AT& T was able economically to deploy afiber lateral to all the buildings
towhich AT&T has direct connections, other CLECs could readily replacethe AT& T
facilities after the merger. Indeed, the very fact that AT& T constructed facilitiesto a
particular building to serve a particular customer is powerful evidence that the customer
iswilling to purchase services from a facilities-based competitor and that the customer’s
demand is sufficient to make it economical to construct facilities to that building. Thus,
when AT& T’ s contract with that customer expires, and the customer’ s businessis again
“up for grabs,” other carriers have the competitive opportunity to deploy their own
facilities and win the customer that AT& T had initially.*®® SBC'sretail and wholesale
specia access prices will thus continue to be constrained by the threat of competitive

bypass after the merger, asit istoday.

13 Fea Reply Decl. 1 18; Carlton & Sider Reply Decl., Table 5 (providing data on MSA-
specific basis).

137 Carlton & Sider, Decl. 38, Table 6.

138 See Fea Reply Decl. 129. Qwest also suggests that consumer harms would result
because the merger would eliminate independent competition that AT& T provides
through local switches that have been deployed in SBC service territories. Qwest Pet.,
Bernheim Decl. 48. But, as Qwest itself has previously argued, there are scores of
CLECswho have deployed switches for the purpose of serving customers, and the
Commission has made national findings of non-impairment not only for the enterprise
switchesthat AT& T has deployed, see In re Review of the Section 251 Unbundling
Obligations of Incumbent Local Exchange Carriers, Report and Order and Order on
Remand, 18 FCC Rcd. 19020 111 451-58 (2004) (“Triennial Review Order™), but also for
mass market switching. Triennial Review Remand Order, 2005 WL 289015, 11 199,
205-225. Compare, Reply Comments of Qwest Communications to Application of SBC
Communications Inc. and AT&T Corp. in WC Dkt. No. 04-313, Oct. 19, 2004 at 48-64,
75-78.
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The ability of other CLECs to serve the remaining [REDACTED] buildingsis
starkly confirmed by the fact that the magjority of AT& T’ s facilities to these buildings
would not meet the impairment criteria established in the Triennial Review Remand
Order. The substantial majority of AT& T’ s building connections are OCn or near OCn
level facilities for which the Commission has already found that there is no impairment
anywhere in the country.®® Indeed, there are many CLECs ready, willing and able to
deploy such facilities.

Asto AT& T’ sremaining DSn level facilities, these represent ade minimis
percentage of AT& T’ s competitive local activity, for over [REDACTED] of the
bandwidth that AT& T provides to customers over local facilitiesin the SBC regionis at
the Ocn-level (i.e., two or more DS3s).** Further, of AT& T's DSn level facilities, many
arein wire centers where the Commission’ s findings establish that there is no impairment
to the deployment of DS1 or DS3 loops (under an analysis that does not count AT&T’s
existing collocations).'*' Indeed, applicants estimate that of only [REDACTED] percent
of the buildingswhere AT&T is the sole competitive provider of dedicated access
services would be deemed “non-impaired” under the Commission’s Triennial Review
Remand Order.*** And many of these latter buildings are locations to which CLECs
could readily construct facilities for other reasons if SBC were to seek to exploit the

elimination of AT&T as an independent firm by raising prices to wholesale or retall

139 See Carlton & Sider Reply Decl. 11 35-36 & Table 4, 5; see also Fea Reply Decl. 1 30.
140 Carlton & Sider Reply Decl. 1 36.

“d. 141 & Tables.

Y2 1d. 9142 & Tables.
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customersin these buildings.*** The remaining buildings in any given metro area are far
too few to have amaterial effect on price.**

When compared to the approximately [REDACTED] direct building connections
established by other CLECs — many of whom are firmly in the wholesal e business and
have established “common space” arrangements that allow them to serve all floors and all
customersin their “on-net buildings—it isclear that AT& T’ sfacilities are neither unique

nor competitively significant.'® Thus, any attempt by a combined SBC/AT&T to raise

13 Fea Reply Decl. 11 32-34.

194 Cbeyond's “facts” are not to the contrary. Cbeyond Pet., Wilkie Decl. 1 22-27.
Chbeyond bases its claim that the merger would increase prices by 100% on asingle
undocumented anecdote about a purportedly typical bidding arrangement for some
unspecified capacity of service. Id., Wilkie Decl. § 24. Whileit is not impossible that
bids like those alleged have been received in some isolated RFPs, these could only arise
in genuinely unique situations in which only AT& T has a short-term cost advantage
because of the proximity of AT& T’ s network to the building housing the particular the
customer. FeaReply Decl. 38. But asreflected in the description of AT& T’ sfacilities
inthetext andin AT& T’ s declarations, these situations arerare. Indeed, if AT&T had
the substantial competitive cost advantage over other CLECs and SBC suggested by
Professor Wilkie, AT& T would have more than a miniscule share of dedicated access
services. Id. 1 38.

19° See WorldConYMCI, 13 FCC Rcd. at 18015 {51 (“An attempted exercise of market
power can be constrained if rivals and new entrants have the capabilities and incentivesto
expand output in response to any anticompetitive practices of al or a group of
incumbents.”); Inre AT&T Corp., British Telecomms., PLC, VLT Co. L.L.C., Violet
License Co. L.L.C., and TNV [ Bahamas] Limited Applications, Order, 14 FCC Rcd.
19140, 19150 119 (1999) (“The Commission also seeks to determineif . . . rivasand
new entrants have the capabilities and incentives to expand output in response to any
anticompetitive practices by the merging entities.”); Ford v. Sroup, No. 96-5455, dlip
op. at 4 (6th Cir. 1977)(“[e]xcess capacity, thereby, deprives arelatively large ‘ market
share’ of its normal ‘market power.’”); Horizontal Merger Guidelines, 57 Fed. Reg.
41552 (1992), revised, 4 Trade Reg. Rep (CCH) 113104 at § 2.22 (1997) (afirmis
“unlikely” to be able to raise prices “unilateraly” unless “a sufficiently large number of
the merged firm’s customers would not be able to find economical aternative sources of
supply, i.e., competitors of the merged firm likely would not respond to the price increase
and output reduction by the merged firm with increase in their own outputs sufficient in
aggregate to make the unilateral action of the merged firm unprofitable”); seealso Inre
AT&T Corp. To Be Reclassified as a Non-Dominant Carrier, Order, 11 FCC Rcd. 3271,
3303, 11157-58 (1995); In re Review of the Prime Time Access Rule, Report and Order, 11
FCC Rcd. 546, 557, 124 n.44 (1995).
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prices would only succeed in driving customers to aternative providers of special access
services that currently serve the dense urban areas covered by AT& T'sloca networks.
Thereis thus no basis for any divestiture condition.**

2. The Vertical Integration That Results From the Merger Will
Benefit Consumersin Downstream Markets.

The merger opponents al so contend that the merger will harm competition in
downstream long distance and other markets that use special access asinputs. Several of
these vertical arguments are entirely derivative of claims that the merger will eliminate
horizontal competition and substantially increase concentration in wholesale special
access markets.**’ For the reasons explained above, the merger will have no substantial
adverse effects on horizontal special access competition.

But the merger opponents also advance claims that the merger will have

anticompetitive vertical effects even if horizontal special access competitionis

148 For this reason, Qwest is reduced to suggesting that divestiture of AT&T's local assets
in SBC’s region is somehow preordained by the preliminary position the Department of
Justice reportedly took in advance of adetailed antitrust investigation of atransaction
that never occurred: Qwest’s proposed purchase of Allegiance Telecom in 2004. In
particular, that transaction had been proposed in connection with an expedited
bankruptcy auction in which the bankruptcy judge and Allegiance creditors were looking
for adeal that was quick, with minimal risk. Ron Orol, Qwest challenges SBC-AT&T tie-
up, Daily Deal (April 27, 2005). Because the proposed Qwest-Allegiance transaction
was announced on December 18, 2003 and because the Bankruptcy Court auction was to
be held two months later, on February 19, 2004, there was then no or “little time for afull
DOJreview.” Id. Inthiscontext, it was clear that DOJ gave “ Qwest two options: Either
[conditionally agreeto] sell off overlapping assets right away in return for regulatory
approval or let the agency conduct amuch longer analysis.” 1d. Qwest thus
conditionally agreed to a divestiture, but as Qwest admitsin its Petition, it “reserved the
right to continue to argue with DOJ for a less stringent divestiture after the auction and
prior to closing its transaction with Allegiance.” Qwest Pet. at 47. But because Qwest
was not the high bidder at the auction, the transaction did not occur, and DOJ (and the
Commission) never conducted afull investigation.

147 Global Crossing Comments, Farrell Statement ] 38-40; Qwest Pet., Bernheim Decl. |
89.
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unaffected. Several opponents repeat allegations that the Commission isinvestigating in
the Specia Access Pricing and Section 272 Sunset Proceedings—i.e., that SBC has
market power over special access services and that the Commission’s existing regulations
allow SBC and other ILECs to charge monopoly prices. These commenters contend that
the merger should be disapproved because it will somehow increase the incentive or
ability of SBC to harm downstream competitors by raising special access prices or to
engage in nonprice discrimination.**

These claims do not withstand scrutiny. Rather, the vertical integration that will
result from the merger will benefit consumers.**® Moreover, in any event, the questions
of the extent of ILEC market power and the optimal set of price and nonprice regulations
of special access services are industry-wide issues for the Special Access NPRM and
other proceedings and not for this merger review.*

In fact, vertical combination through merger generally benefits consumers by
“reducf[ing] the costs of producing the relevant goods and services, improv[ing] the

quality of products, or increas[ing] the variety of alternatives available to consumers.”***

148 Global Crossing Comments at 17-19; Broadwing & SAVVIS Opp. at 31-33.
19 Carlton & Sider Reply Decl. 11 68-72.
150 See supra note 19.

3 |n re Merger of MCI Communications Corp. and British Telecommunications PLC,
Memorandum Opinion and Order, 12 FCC Rcd. 15351, 15409 1 154 (1997) (“MCI/BT");
see also Carlton & Sider Reply Decl. 11 69-73; see also In re Amendment of Section
64.702 of the Commission’s Rules and Regulations (“ Second Computer Inquiry”), Final
Decision, 77 F.C.C.2d 384, 461 1 202 (1980) (“Computer Inquiry 11") (“vertical
integration normally represents, a benign, efficiency-producing method of organizing
production”); In re Qwest’s App. to Provide Inter LATA Services |, Order, 17 FCC Rcd.
26303, 26532, 1427 (2002) (“[T]he entry of the BOC into the interLATA market, leads
to increased competition for al services. This competition, in turn, should foster
efficiencies, innovations, and competitive pricing for communications services. A party
alleging a price sgueeze must show that the consequences of the price squeeze undermine
these benefits.”); United Sates v. Cargill; Public Comments and Plaintiff’s Response, 65
Footnote continued on next page
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As SBC and AT& T demonstrated in their Public Interest Statement, this merger will
produce precisely such “[t]ransaction-specific efficiencies’ that “are likely to flow-
through as benefits’ to consumers.’® SBC and AT& T showed that the integration of
SBC'sand AT& T’ s networks, systems and personnel will enable the merged firm not
only to respond more quickly and efficiently to business customers changing and
sophisticated needs, but also to offer those customers higher quality, more reliable
services, or lower prices than would exist in the absence of the merger.'*®

a The Merger Will Not Impede Competition for Retail
Services Dependent on Special Access Services.

All of the price and non-price discrimination claims advanced by merger
opponents rest on the premise that SBC, as an incumbent LEC, has market power in
provisioning of special access services and that the merger will enable SBC to “leverage’
this market power to impede competition in downstream retail services that depend on
special accessinputs.™> SBC and other incumbent LECs, however, already are vertically

integrated participants in both input and downstream markets, and the merger opponents’

Footnote continued from previous page

Fed. Reg. 15982-01 (Mar. 24, 2000) (“In many circumstances, vertical integration is
actually procompetitive, allowing firms to reduce their costs.”); Herbert Hovenkamp,
Federal Antitrust Policy, The Law of Competition and Its Practice, 332-36 (1994); 1984
Merger Guidelines, 49 Fed. Reg. 26823-03, § 4.24 (June 29, 1984).

152 |n re Whitehall Enterprises, Inc., Hearing Designation Order, 17 FCC Rcd. 17509,
17522 1 36 (2002).

153 See Public Interest Statement at 39-44; see also In re Whitehall Enterprises, Inc., 17
FCC Rcd. 17509, 1 36 (2002) (“ Transaction-specific efficiencies that lower the marginal
cost of production are likely to flow-through as benefits.”); Carl Shapiro, Mergerswith
Differentiated Products, 10 Antitrust 23, 28 (1996) (even amonopolist “will have an
incentive to set alower price, the lower areitsincremental cost”); accord Phillip E.
Areeda, et al., Antitrust Law  1003b (2002)(vertical mergers benefit consumers when
they reduce input costs of downstream firm).

1% See, e.g., ACN Comments at 35; Broadwing & SAVVIS Opp. at 29-31.
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vertical price squeeze and discrimination arguments are the subject of intense debatein
the ongoing industry-wide proceedings. There, the Commission will determine the
appropriate mix of regulation and market forces to address any such concerns that may be
found to have merit.*>

The merger opponents contend that deferral of price and non-price discrimination
issues to pending Commission rulemaking proceedings is inadequate because those
proceedings cannot restore competition “lost” from the merger.™® But as explained

above, no substantial horizontal competition is eliminated by the merger.

b. The Opponents’ Other Claims Are Meritless.

The additional “vertical” theories advanced by merger opponents are patently
insufficient to establish such merger-specific harms. To the contrary, close inspection of
the merger opponents’ special access-related discrimination claims exposes them as

opportunistic and makeweight attempts to advantage or protect opponent-competitors by

155 See Special Access NPRM, 2005 WL 235782, 1 1 (we have “commenced a broad
examination of the regulatory framework to apply to price cap local exchange carriers
(“LECS") interstate special access services’); In re Performance Measurements and
Sandards for Interstate Special Access Services, Notice of Proposed Rulemaking, 16
FCC Rcd. 20896, 20897, 1 1, n.3 (2001) (“ Special Access Performance Measures
NPRM”) (we will examine whether incumbent LECs are discriminating in “favor of
[their] own retail operations’ with respect to “special access provisioning”); In re Section
272(F)(1) Sunset of the BOC Separ ate Affiliate and Related Requirements, Further Notice
of Proposed Rulemaking, 18 FCC Rcd. 10914, 10931, 1 32 (2003) (“We seek comment
on whether BOCs and independent LECs possess market power with respect to inputs
which they could useto raiserivals costs because these inputs are critical to afirm’s
ability to provide in-region, interstate and international, interexchange
telecommunications services to end user customers.”); id. 35 (we will adopt the
“regulatory requirements, if any, [that] are necessary to protect against potential harms to
these markets that might result from BOCs' and independent LECS' market power in
local exchange and exchange access markets’); see also supra note 19.

156 See Broadwing & SAVVIS Opp. at 34-35; Global Crossing Comments at 20-21,
Farrell Decl. 1 37.
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denying consumers the very real benefits of integration.™’ Merger opponents do not
even attempt to show that the price, performance and other regulations that they are
currently urging the Commission to impose on al vertically integrated incumbent special
access providers would not be equally efficacious at constraining the risk — increased or
not — of the same types of special access-related discrimination by a combined
SBC/AT&T. Nor could they in light of the Commission’s repeated findings — endorsed
by the courts—that it is fully capable of using direct price and non-price regulation to
protect against any real and substantial threats of access-related predatory behavior.'*®
For example, Qwest’ s argument that the mere addition of AT& T’ slong distance
network might increase SBC’ s incentives to discriminate in the provision of access

services, because SBC is today dependent upon wholesale long distance transport

57 See, e.g., lllinois Cities of Bethany v. FERC, 670 F.2d 187, 200 (D.C. Cir. 1981) (the
price squeeze “doctrineisnot . . . , we emphasize, designed to subsidize particular retail
competitors’); In re Joint Application by SBC Communications Inc., et al., Order on
Remand, 18 FCC Rcd. 24474, 24480, 1 13 (2003) (valid access-related discrimination
claims must show that “efficient competitors are [ precluded] from entering a market™)
(emphasis added); see also Barry Wright Corp. v. ITT Grinnell Corp., 724 F.2d 227, 234
(1st Cir. 1983) (“we must be concerned lest arule or precedent that authorizes a search
for a particular type of undesirable pricing behavior end up by discouraging legitimate
price competition”).

158 Seg, e.g., In re Access Reform Order, Price Cap Performance Review of Local
Exchange Carriers, First Report and Order, 12 FCC Rcd. 15,982 1] 277-81 (1997)
(“Access Reform Order™), aff’ d, Southwestern Bell Tel. Co. v. FCC, 153 F.3d 523, 548
(8th Cir. 1998); In re Implementation of the Local Competition Provisions of the
Telecomms. Act of 1996, Supplemental Order Clarification, 15 FCC Rcd 9587, 9597-98
191 19-20 (2000), aff'd, CompTel v. FCC, 309 F.3d 8 (D.C. Cir. 2002); Inre Bell Atl.
Mobile Sys. Inc. and NYNEX Mobile Communications Co., Memorandum Opinion and
Order, 12 FCC Rcd. 22280, 22288 1 15, n.44 (1997) (rgjecting claim that Commission’s
regulatory authority isinadequate to deal with any increased incentive and ability to price
sgueeze or engage in non-price discrimination that might result from the merger);
SBC/SNET, 13 FCC Rcd. at 21303-304 11 23-24; In re Application of GTE Corp. and
Bell Atlantic Corp., Memorandum Opinion and Order, 15 FCC Rcd. 14032, 14124-26,
19 196-198 (2000) (“Bell Atlantic/GTE").
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purchased from other carriers,* has already been rejected by the Commission in the very
proceeding that created today’ s Qwest. In that proceeding, opponents of the merger
argued that the merged company’s ownership of both local access and inter-exchange
facilities (as compared to the incumbent LEC’ s pre-merger resale of inter-exchange
services) would increase its incentive to “discriminate against long distance rivals and
givel] it the ability to degrade the quality of access provided for calls by [its] competitors
that terminate in [its local] service territory.”**®® The Commission, consistent with
Qwest’ s urging in that merger proceeding, dismissed this contention, reasoning that “an
incumbent LEC . . . would have the same incentive to degrade the quality of . . . accessit
provides to competing interexchange carriers whether the incumbent LEC is
providing . . . [interexchange] service over facilitiesit constructed or that it purchased
from another carrier.” %

And contrary to Global Crossing's claim,*®? SBC's acquisition of AT&T's
established national and international enterprise business undermines the price squeeze

concern. The nationa and international enterprise customersthat AT&T bringsto the

merger tend to be very high-demand customers that typically require the OCn-level

159 Quest Pet., Bernheim Decl. 11 84-87.

180 |1 re Qwest Communications Int’| Inc. and USWest, Inc., Memorandum Opinion and
Order, 15 FCC Rcd. 5376, 5397, 140 (2000) (“Qwest/US West").

161 Quest/US West, 15 FCC Red. at 5398, 1 42; see also SBC/PacTel, 12 FCC Red. at
2449, 154 (“we observe that both SBC and PacTel are capable of price squeezes at
present, and the pertinent issue in this [merger] proceeding isthe incremental increasein
the scope of the price squeeze that the proposed transfer will make possible for the first
time”). These holdings likewise provide the complete answer to Broadwing's claims
based on SBC’s alleged history of favoritism with regard to its Section 272 ffiliate.
Broadwing & SAVVIS Opp. at 32-33.

162 G| obal Crossing Comments at 18.
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services that the Commission has found are suitable for competitive supply.'®® Even to
the extent such customers are located primarily in SBC’ s region — and most are not —
SBC simply has no ability or incentive to raise special access prices above marketplace
levels; all that would accomplish would be to induce retail providers either to build their
own facilities to serve these customers or to contract with other CLECs to do so.

C. The Merged Company Will Not Be More Able To Effect a
Price Squeeze.

In al events, the opponents ignore that an attempted price squeeze in this context
requires a substantial upfront sacrifice of profits the firm would otherwise enjoy, and that
an incentive to incur these opportunity costs can therefore only exist where the firm can
expect to recoup them through future exercises of market power in the downstream
market. The merger, however, will not increase at all the ability of SBC to “recoup” the
profitsit would sacrifice from undertaking a price squeeze strategy.

As the Commission has recognized, predatory conduct involving profit sacrificeis
only rational if it achieves durable market power in downstream markets:

Such a strategy could be profitable only if the vertically integrated firm

cannot aready fully extract monopoly rents from its control of the input

price, and even then only in certain circumstances. For instance, the

integrated firm subsequently must be able to raise the downstream price of

the end-user service long enough to recoup its losses after itsrivals have
exited the market, without inducing new entry.'®*

163 Triennial Review Remand Order, 2005 WL 289015, ¥ 177.

164 MCI/BT, 12 FCC Rcd. at 15413, 1 162 (1997); see also Town of Concord, Mass. V.
Boston Edison Co., 915 F.2d 17, 23 (1st Cir. 1990) (“the extension of monopoly power
from one to two levels does not necessarily, nor in an obvious way, give a firm added
power to raise prices’).
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The Commission has held that those conditions rarely exist in “dynamic”

telecommuni cations markets subject to active Commission oversight: “We find that
firmsin dynamic industries such as telecommunications generally do not have the
incentives to engage in predatory practices, because the success of such practices rests on
a series of speculative assumptions.” %

The opponents do not even remotely demonstrate that the merger will enhance the
likelihood that SBC would “recoup” any profit sacrifice. For recoupment to be possible,
the price squeeze must have succeeded in giving SBC sustainable market power in retail
long distance markets that are today robustly competitive. In other words, to succeed
with this strategy, SBC would have to so permanently foreclose competition for the
minority of retail enterprise customers that are heavily focused in-region —
notwithstanding, inter alia, customer, product and provider differentiation and regulatory
oversight —that it could sustain significant retail price increases.

But SBC could not succeed if demand from the majority of customers that are not
heavily focused in SBC’ s region would be adequate to ensure the survival of other
national and regional competitors that would both retain their national networks and
would, indeed, continue to serve many locationsin SBC’sregion in providing service to
customers that, although not heavily focused in SBC’ s region, have offices there. If the

potential in-region competition from these existing players, who could use their existing

165 AT& T /TCI, 14 FCC Rcd. at 3215, 1118 n. 327; In re Rules and Policies on Foreign
Participation in the U.S. Telecommunications Market, Report and Order and Order on
Reconsideration, 12 FCC Rcd. 23891, 23979, 1 199 n.405 (1997); see also Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 588-91 (1986) (predatory
conduct that requires profit sacrificeis “rarely tried, and even more rarely successful”).
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sales forces and infrastructure to respond to bid requests from sophisticated in-region
customers seeking alternatives to SBC’ sraised retail prices, would defeat any significant
price increase, then SBC would have no possibility of recoupment. And the merger
opponents have failed entirely to show that the merger makes that any less likely —with
or absent the merger, other providers of long distance infrastructure and capabilities will
remain in the market, and they will be no more dependent on SBC for local access after
the merger than before.

For these reasons, the Commission has previously rejected clams that ILECs
could use market power in local servicesto effect vertical price squeezes that will
foreclose competition in long distance markets, where the existence of numerous
established carriers with sunk investments in national networks renders improbable any
claim that ILECs could hereafter recoup the profits that would be sacrificed.*® Likewise,
the Commission in the Triennial Review Remand Order rejected price squeeze clamsin

long distance markets where there are established firms with sunk investment.*®’

186 see e.g., In re Application by SBC Communications Inc., et al. for Authorization to
Provide In-Region, Inter LATA Services in California, Memorandum Opinion and Order,
17 FCC Rcd. 25650, 25741-41, 1 157-59 (2002); see also WorldCom, Inc. v. FCC, 238
F.3d 449, 458-59 (D.C. Cir. 2001) (“the presence of facilities-based competition with
significant sunk investment makes exclusionary pricing behavior costly and highly
unlikely to succeed,” because “that equipment remains available and capable of providing
service in competition with the incumbent, even if the incumbent succeeds in driving that
competitor from the market™); Access Reform Order, 12 FCC Rcd. at 16102-03, 1 281
(“At least four interexchange carriers— AT& T, MCI, Sprint, and LDDS WorldCom —
have nationwide, or near-nationwide, network facilities that cover every LEC’sregion. . .
‘[€e]ven in the unlikely event that [LECS' interexchange affiliates] could drive one of the
three large interexchange carriers into bankruptcy, the fiber-optic transmission capacity
of that carrier would remain intact, ready for another firm to buy the capacity at distress
sale and immediately undercut the [affiliates'] noncompetitive prices[']”).

187 Triennial Review Remand Order, 2005 WL 289015, 1 36 & nn.107, 64. Theonly

context in which the Commission in that order credited evidence of risks of vertical price

sgueezes are in local service markets where competition is still devel oping and where the
Footnote continued on next page
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d. The Merger Will Not Affect Incentivesto
Engage in Non-Price Discrimination.

The opponents’ claim that the merger will enhance SBC’sincentiveto engagein
non-price discrimination'®® fares no better. Indeed, they fail to identify anything about
the merger that would impact SBC’ sincentivesin this regard. Non-price discrimination,
no less than price discrimination, generally comes with significant upfront opportunity
costs in the form of reduced sales of high-margin services. And here thereisnot only
future recoupment to worry about, but aso the risk of substantial fines and penalties if the
conduct is detected. Thisisavery real risk, because to be effective as a means of
foreclosing downstream rivals, non-price discrimination must be both sufficiently severe
and occur over asufficiently long period of time that customers find therivals' services
so inferior that they would be willing to pay SBC more for the same services.

Specia access inputs are relatively simple from a provisioning standpoint, have
been provided for decades, and do not require the same complex systems that had to be
devel oped to provide UNEs and enable local competition. In positing broader post-
merger non-price discrimination, therefore, the merger opponents predict circumstances
in which detection is certain and punishment likely to be more severe, thereby reducing

incentives to engage in the misconduct.*®

Footnote continued from previous page
Commission has addressed the risk by granting local carriers access to certain ILEC loop
and transport facilities at cost-based rates. 1d. 1 64.

168 Broadwing & SAVVIS Opp. at 31-33; CompTel-ALTS Pet. at 50.

189 The merger opponents raise a host of unsubstantiated claims of non-price abuses by
SBC. Those claims are irrelevant to the Commission’s consideration of the merger. See
Qwest/USWest, 15 FCC Rcd. at 5403-04 11 59 (although complaints about past
discrimination raise “serious’ issues, “we are not persuaded that the merger would
increase US WEST’ sincentive or ability to provide poorer performance” to rivals)
(emphasis added).
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In sum, the opponents have raised no specia access-related discrimination claims
that would result from the merger that could possibly justify the conditions they seek —
or, indeed, that are even appropriate for consideration in this merger proceeding, given
the pendency of ongoing industry-wide rulemaking proceedings in which the
Commission is considering these issues. If the merger opponents demonstrate that
special-access related discrimination isarea and substantial threat, the Commission will
address it directly with appropriate industry-wide regulation. That is the appropriate way
to deal with such concerns and does not creste the very real risk of party-specific
conditions that not only deny consumers the benefits of vertical integration, but create a
tilted playing field that handicaps some competitors relative to others.

B. The Merger Will Not Reduce Competition in Provision of Internet
Backbone Services.

The most striking thing about the oppositions as they relate to Internet backbone
competition is not what the opponents say, but what they do not say.

» Thereisno suggestion that this transaction involves the combination of
two large Tier 1 backbones, (like the prior cases MCl/WorldCom and
WorldCom/Sprint), nor is there any dispute about the fact that SBC is not
aTier 1 backbone.

* Thereisno argument that this transaction alone will lead to dominance or
de-peering (only speculation about the combined effect of this deal and
Verizon/MCI).

» Thereisno concern expressed by numerous other backbone providers of
varying sizes — many of which are peered with AT& T —including Level 3,
Global Crossing, Sprint, NTT Verio, Cogent, Equant, Teleglobe, or XO
Communications, about being de-peered or otherwise disadvantaged by
this transaction.

» Thereisno concern expressed by major backbone customers such as 1SPs
like AOL and MSN, nor by access providers representing over 90% of the
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residential and small business broadband lines not served by either SBC or
Verizon.

* Thereisno economic evidence or analysis (as opposed to rampant
speculation) of any anticompetitive effect in backbone services.

Rather, afew opponents attempt to create backbone issues where none exist, in a
transparent attempt to further their commercial advantage.

1 Concerns Over the Creation of Two Potential “Mega Peers’ and
Global De-Peering Lack Factual and Economic Foundation.

No party has argued that the combination of SBC and AT& T aone will harm
competition in the Internet backbone segment. Not a single commenter claimed that the
combination of SBC and AT&T, in the absence of aVerizon/MCI merger, would have
any adverse effect on backbone competition. It is, therefore, undisputed that the
combined company would not be of sufficient size to engage, on its own, in a strategy of
global degradation or de-peering. And that should be the end of the question. Moreover,
if SBC/AT&T and Verizon/MCI only peered with each other, the most immediate impact
would be on other major backbones, but none of the other major backbones — among
them, Level 3 and Sprint — expressed concern about backbone competition in their filings

he,e 170

170 Their silence on this issue contrasts quite sharply with their position in prior
proceedings where these competing backbones did not hesitate to raise such issues with
the Commission. See Ex Parte Presentation of Sprint Corp. to Application of
MCI/Worldcom in CC Dkt. No. 97-211 at 2 (June 1, 1998) (“The proposed merger . . .
will adversely affect competition in the core Internet backbone market.”); Comments of
Global Crossing Telecommunications, Inc. to Application of MCI/Sprint in CC Dkt. No.
99-333 at 2 (Feb. 18, 2000) (“The combination of MCI’s and Sprint’s Internet backbone
businesses would raise concentration levels to unacceptably high levels by any traditional
measure.”); Reply Comments of Level 3 Communications, Inc. to MCI/Sprint, CC Dkt.
No. 99-333 at 17 (Mar. 20, 2000) (* The Commission now has the unique. . . opportunity
to. .. preserve pro-competitive interconnection in the Internet backbone market.”).
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a The Combined Effect of Two Transactions Will Not Create
Two “Mega-Peers’.

Lacking a basis to challenge this transaction on its own merits, ACN, CFA,
CompTe/ALTS, EarthLink and Broadwing argue that the Commission must examine the
impact of the SBC/AT&T transaction in the context of, and concurrently with, the
acquisition of MCI by Verizon.'™ Thetheory isthat the two combined companies will
become “mega-peers’ that will peer only with each other, forcing all other backbone
providersto pay for service. However, an understanding of the current competitive
nature of the backbone and fundamental economic principles demonstrates that the
speculative claims of these opponents must be rejected.*”

First, SBCisnot aTier 1 backbone today and thus its merger with AT& T will not
have an adverse impact on peering. Second, MCI’ s backbone is no longer so large that a
Verizon/MCI transaction would create a“mega-peer.” MCI’sfall from the top of the
Internet backbone business was documented in SBC’'sand AT& T’ s Public Interest
Statement, and confirmed in the Public Interest Statement filed by Verizon and MCI. As
noted there, MCI is now just one of at least 7 companies that each has between 5 and 12.5

percent of total Internet traffic.'”®

171 As discussed above in the Introduction, the Verizon/MCI merger is not relevant to this
proceeding.

172 SBC and AT& T note that the “two mega-peer” arguments being advanced are
premised on assertions ranging from mutual forbearance to outright collusion. These
claims are addressed in Section I11.H infra. The arguments advanced here show that, in
any event, there is no cause for concern as to backbone competition.

173 see Application for Approval of Transfer of Control of Verizon Communications, Inc.
and MCI, Inc. in WC Dkt. No. 05-75, Exh. 1 (Public Interest Statement) at 64 (Mar. 11,
2005).
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A number of critics challenge the traffic and revenue data originally advanced by
SBC and AT&T, claiming that they are out of date. In response, SBC and AT&T have
compiled additional information from AT& T’ s records on peering capacity (which may
be viewed as another proxy for relative size and significance of a backbone), and from
SBC’ s records on traffic flows by originating and destination backbone. Dr. Schwartz
has compiled those datain Tables 1-3 to his Reply Declaration attached to this Joint
Opposition.

As shown there, MCI not only is not at thetop, it isin fact well down thelist as
measured by peering capacity with AT&T. Further, there are four additional backbones
that are al quite closeto MCI, and severa of them have increased their peering capacity
with AT&T more rapidly than has MCL."* Even if Verizon'straffic represented 50% of
MCI’ straffic today (which is the approximate ratio of SBC'strafficto AT&T'S), the
combined Verizon/MCI would still rank no higher than third and would be well behind
AT& T’ stop peer.'”

Thus, there will not be two “mega-peers’ but rather there will be several
backbone providers of comparable size. Consequently, SBC/AT& T’ sincentives to peer
with Verizon/MCI will be the same as they will be with at least the two additional
backbone providers that will remain, post-merger, larger than Verizon/MCI, aswell as
with severa other backbones of comparable size — some of which are exhibiting growth

ratesin excessof MCI's. SBC/AT&T, even acting in conjunction with Verizon/MCI,

17 Reply Declaration of Marius Schwartz (“ Schwartz Reply Decl.”), Table 1.

175 Id
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would not have the leverage to de-peer these other backbones. As Dr. Schwartz
concludes:
In sum, the above facts reveal that the global degradation/de-peering
scenario is unsupported and indeed far fetched. Even assuming collusion
or forbearance between a merged SBC/AT& T and Verizon/MCI, those
entities would still have too small a share of the Internet user base, and

would face too many comparable competitors, to impose de-peering on all
their current IBP peers.*”®

In other words, SBC/AT&T would have the same incentive as AT& T has today to peer
with al other backbone providers.

A number of opponents claim that the traffic share analysis of Dr. Schwartz is
flawed because it does not account for movement of SBC' s current transit traffic away
from Sprint and onto AT& T."" However, as Dr. Schwartz explains, the simple answer is
that only asmall fraction of SBC’stotal Internet traffic used in the calculationsin his
initial Declaration was subject to the Sprint transit agreement, and moving this traffic
from Sprint to AT&T will not materially alter the market shares of any Internet backbone

provider (“IBP").}"®

17614, 9 26.

177 SBC notes that the original declaration of Christopher Rice stated that SBC has
purchased transit from Sprint, Level 3 and WilTel. SBC has subsequently confirmed that
it purchases Internet backbone transit only from Sprint; it uses the three named carriers
for its other transport.

178 1d. 8. Further, the aggrieved party would be Sprint, not EarthLink or
CompTe/ALTS who raised thisissue, and Sprint has not filed any objection to the
transaction.
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b. The SBC/AT&T and Verizon/MCI Transactions Will Not
Place Enough “Eyeballs’ in the Merging Parties to Support

Globa De-Peering.

The opponents try to distinguish SBC/AT& T and Verizon/MCI from other

backbones by arguing that SBC’s and Verizon's broadband | SPs give these two

backbones access to more “eyeballs’ (i.e., residential and business userswho arein

search of content). Thetheory isthat eyeballs are more valuable than content (i.e., web

pages or other internet destinations). Even assuming, arguendo, that a monopoly over

eyeballs would lead to a monopoly over content, SBC'sand AT& T’ s shares of eyeballs

do not remotely approach monopolization levels.

(i)

Cable Companies and Other |SPs Have Significantly

More “Eyeballs’ Than the Two Merging Parties.

When evaluating traffic shares of IBPs, it must be remembered that an IBP

competes for Internet traffic provided by ISPs. While some ISPs (including SBC and

Verizon) are themselves IBPs, many are not.

For those ISPs that are not IBPs, the

movement of any one of them from one IBP to another will have a significant impact on

the traffic shares of the affected IBPs. The table below sets forth the number of

residential and small business broadband lines reported in public statements by the

broadband I SPs listed:

SBC 5.6 million
Verizon 3.9 million
Total 9.5 million lines
Comcast 7.4 million
Time Warner Cable 3.9 million

Cox 2.6 million

Bell South 2.3 million
Charter 1.88 million
Adelphia 1.4 million
Cablevision 1.35 million
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Qwest 1 million
Sprint 551,000
Covad 547,000
Insight 367,000
Mediacom 367,000
AllTd 283,000
RCN 220,000
Cable One 178,000
CenturyTel 173,000
Cincinnati Bell 131,000
Total 24.64 million lines

Source: Company websites or 10-K Filings, reporting latest available line counts (either
First Quarter 2005, or Fourth Quarter 2004).

The opponents cannot seriously argue that global de-peering is aviable strategy when, for
residential and small business customers more than 70% of the total “eyeballs’ are
controlled by I1SPs not party to either this or the Verizon/MCI transaction.

(i)  Large Business Customers Likewise Are Not
Controlled by the IBPs.

Larger business customers also are able to, and do, switch ISPs, leading in turn to
aswitchin IBPs. Asdetailed in the Reply Declaration of Marius Schwartz, dedicated
Internet access customer switching is common, and “[c]ustomers can retain their web and
e-mail addresses when switching” backbone suppliers.*”

In addition to its residential DSL customers, SBC of course also serves business
customers with dedicated Internet access. As noted by Dr. Schwartz, however, that
traffic is of considerably less volume than SBC's DSL traffic.*® SBC recently completed

an analysis of lost broadband business customers, and concluded that it had experienced

179 schwartz Reply Decl.  25.
804, §23.

59




REDACTED — FOR PUBLIC INSPECTION

significant customer turnover, with a majority of the disconnected circuits being lost to
cable companies.™® AT&T also has experienced an appreciable level of business Internet
access customer churn,*#?

For al the above reasons, it is not credible to assert that this transaction by itself,
or even the two transactions combined, could lead to global de-peering.

2. Claims of Targeted Degradation/De-Peering Are Not Credible.

Broadwing alternatively claims that, in the absence of global de-peering, the
newly-created “mega peers’ would adopt a policy of refusing “to accept terminating
traffic or . . . demand[ing] economically ruinous paid for peering or transit payments.” %
They hypothesize that SBC and AT& T would utilize this strategy on an individual 1BP
basis, thereby “ picking off the smaller rivalsfirst” in order to increase their market
shares. Thistheory isboth factually baseless and contrary to SBC/AT& T’ s economic
interests.

Any increase in the merged company’ s transit prices (or attempts to impose paid
peering) would, in fact, only result in the migration of traffic to one of several other IBPs
(with which the merging parties would have to continue accepting as peers), thereby
defeating the price increase and simultaneously reducing the merged company’s own

traffic. Additionally, AT& T’ sexisting pre-merger peering relationships with several

IBPs that are only afraction of its own size indicate that a strategy of targeted de-peering

8L 1d, 124,
182 Reply Declaration of Susan Martens (“Martens Reply Decl.”) 13,
183 Broadwing & SAVVIS Opp., at 44.
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isnot aprofitable one. After the merger, just as before, SBC/AT& T will continue to peer
with avery large number of IBPs.

a Targeted De-Peering Rests on Assumptions That Are
Contrary to Fact.

As Dr. Schwartz explains, the economic theory of targeted de-peering has, as a
necessary condition, that the supposed victim be denied the ability to reach the de-peering
backbone via another route. Where the supposed victim can reach the de-peering
backbone' s customers viaatransit agreement with another Tier 1 IBP that is peered with
the de-peering backbone, targeted de-peering cannot be successful.*®

As noted by Dr. Mathew Dovens, Broadwing' s economist, only asingle transit
agreement with a Tier 1 IBPis required to achieve universal connectivity.'® Since there
are a sufficient number of significant-sized Tier 1 IBPs remaining after the merger that
can provide such connectivity, transit opportunities will remain competitively priced.
Such transit does not have to be purchased from the merging parties, contrary to the
statements of opponents.

Moreover, transit is, and will remain, competitively priced. The highly
competitive nature of transit isindicated by the steep fall in transit prices. According to
Telegeography, the price of transit in mgjor U.S. cities declined by 55% in the 12-month
period from the second quarter of 2003 to the second quarter of 2004. The competitive

nature of the business is further evidenced by Internet sites such as Band-X,*® where

184 schwartz Reply Decl.  30; Broadwing & SAVVIS Opp., Declaration of Dr. Matthew
P. Dovensat 7, 117 (“Dovens Decl.”).

18> See Broadwing & SAVVIS Opp., Dovens Dedl. 1 13 (noting that “asingle transit
contract with a Tier-1 peer is sufficient to ensure connectivity with any Internet user”).

186 See http://www.band-x.com/en/networks.
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transit prices can be easily observed and transit purchased in a competitive auction
environment. |If the connections to be switched are collocated at one of the hosted
peering points (for example, at Equinix or NAP of the Americas), the costs to switch
from one IBP to another asthe transit provider are trivial — most such connections are
made at hosted sitesin any event, so the cost consists mostly of reconfiguring routers
within an existing location. Thus, the merger will have no impact on the competitive
level of transit prices.

The same facts demonstrate that targeted de-peering would not be a profitable
strategy, since the performance of the SBC/AT& T backbone and the targeted backbone
will both suffer in comparison to the number of other Tier 1 backbones for which service
isnot degraded. AsDr. Schwartz explains, while thereis a potential “first effect” gain
from attempted targeted de-peering, any analysis must account for the “ negative second
effect” —the loss of competitiveness against the significant number of non-degraded
rivalsthat remain. Thus, whether measured by total traffic or other proxiesfor the size
of the customer bases, even a large relative size advantage over arival is not sufficient to
make targeted degradation profitable.” ¥’

Thus, the claim of targeted de-peering fails because it rests on assumptions that

are counterfactual .

b. Peering Policies Will Continue to Be Compstitive.

187 schwartz Reply Decl.  31.
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Broadwing argues that the combined SBC/AT&T will be “eyeball” heavy, and
that a monopoly over eyeballswill eventually lead to amonopoly over content.®® There
are numerous flaws with the Broadwing arguments.

First, as Dr. Schwartz notes, the core premise of the complaint isthat SBC/AT&T
will have the capability to engage in globa de-peering, a premise that has been shown to
befalse. Second, SBC and AT&T have compared their in/out ratios with numerous other
companies, including both Internet backbones and cable companies.’® Asthetablesin
those declarations show, the in/out ratios are well within the 2:1 generally used by larger
IBPs.'® |t is, therefore, mathematically impossible for the combination of SBC and
AT&T to alter the ratios in question enough to warrant de-peering any of the existing
AT&T peerson the basis of achangein in/out ratios. As Dr. Schwartz pointsout, “it is
difficult to comprehend why the merger of two similar ‘eyeball heavy’ networks would
produce a material change in their inbound/outbound ratio with a network like
SAVVIS»

At bottom, the Broadwing/SAVVIS complaint is that, because of their own

business decisions, Broadwing or SAVVIS may fall out of balance with the combined

188 Broadwing & SAVVIS Opp. at 49.

189 See Reply Declaration of Ren Provo (“Provo Reply Decl.”) 14, Table 1; Martens
Reply Decl.  16.

190 This s not surprising since the bandwidth of data required for queries sent to websites
is not much different than the bandwidth of the webpage returned in response. “Content”
isrealy driven by large file transfers, such as video downloads or very large email file
attachments. Reply Declaration of Christopher Rice 19 (“Rice Reply Decl.”). Business
customers are likely to be significant senders and receivers of such content, which is
consistent with the balance of in/out traffic observed by the parties. Schwartz Reply
Decl. 1 28.

191 schwartz Reply Decl.  34.
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company, and thus not meet the 2:1 ratio that SAVVIS itself saysisacommon
requirement of IBPstoday. Given that there are valid cost-based reasons for the 2:1

ratio,"*?

itisdifficult to see how the issue — which seems unique to these opponents, and
in any event is governed by their own business decisions — gives rise to a merger-specific
competitive concern.’®

() AT& T’ s PreMerger Conduct Demonstrates That
Targeted De-peering Would Not Occur.

If targeted de-peering based on the relative size of total Internet traffic were a
viable strategy, one would have expected one of the largest backbones to selectively de-
peer the very smallest of its peers, as astrategy to grow share. AT&T’s pre-merger
conduct, however, undercuts any notion that such targeted de-peering occurs.

Asdetailed in Table 1 to the Schwartz Reply Declaration, AT& T today peers with
two companies that, based on peering capacity, are approximately one-tenth the size of
Level 3. Moreover, since Level 3is approximately the samesizeas AT&T in traffic,

AT&T today is peering with companies that represent a share of total Internet traffic that

192 See, e.9., Martens Reply Decl. 1 3-10; Rice Reply Decl. 1 5-9.

193 Broadwing recognizes this imbal ance imposes economic costs by having adopted their
own in/out ratios for peering, but argue that increased costs should be borne by ISP
serving the consumers rather than the ISP serving the content providers. See Broadwing
& SAVVIS Opp. at 53. (IBPs should “charge those eyeball customers the additional
costs of delivering their traffic.”) The effect of that proposal, however, will be to raise
consumer rates for Internet access, aresult hardly consistent with the public interest.

Similarly, EarthLink’s complaint that it will lose “free” accessto SBC’s customers
should bergjected. EarthLink Pet. at 5. Asthe Commission has consistently held, the
continued economic health of a particular party is not relevant to its evaluation of a
transaction. What is relevant is whether the transaction will deprive the public of access
to competitive sources of supply. Given the competitive nature of the Internet, and of
Internet access, there is no basis for Commission action here. Certainly 1SPs cannot
credibly ask this Commission to grant settlement-free access to the much larger and
therefore more valuable AT& T backbone network.
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also is about one-tenth of the size of the Internet traffic accounted for by AT&T. If
AT&T did not find it profitable to selectively de-peer in these circumstances, thereis no
evidence or theory that would support the claim that SBC/AT& T would selectively de-
peer much smaller IBPs post-merger.**

Post-merger, there will still be at least ten companies whose share of total Internet
traffic will be large enough to justify continued peering (assuming that all peering policy
criteria are otherwise satisfied, as they are today by these companies) and, with the
exception of SAVVIS, none of the Internet backbone providersin question has
complained about the backbone aspects of this transaction. Moreover, as noted below,
the peering policies of the major IBPs generaly require only aminimum of traffic
(normally 1 Gbps),™ in addition to the criteria of geographic coverage and in/out ratios.
Thus, even smaller Internet backbones will continue to qualify for settlement-free peering
post-merger, whether or not their proportion of total Internet traffic grows, so long as
they continue to meet the terms of the peering policies.

C. The Merger Will Not Increase Any Supposed Potential for Discrimination

by the Merged Company Against Competing Providers of IP-Enabled
Services.

There is no merit to the claim, advanced by VVonage, Global Crossing, ACN and
others, that the merger will increase the risk of discrimination against unaffiliated

providers of VolP and other |P-enabled services.*® These opponents contend that the

19% EarthLink’s comments that AT& T would not peer with any backbone that is less than
one-third the size of AT&T isthus contrary to the facts. See EarthLink Pet. at 4,
Schwartz Reply Decl. 11 27-28.

1% Martens Reply Decl. 1 9.

1% See e.g., Vonage Opp. at 9, 10; Global Crossing Comments at 22-24; ACN
Comments at 45 n.111, 73-74; Qwest Pet. at 31, 36; CompTel-ALTS Pet. at 36-38.
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merged company would have the incentive and ability to use its last mile or backbone
facilities to favor its own VolP (and other 1P-based) products. But the merger will not
increase concentration for last-mile broadband or Internet backbone services.

Accordingly, none of the opponents' concerns have anything to do with the
merger. Indeed, most are complaints that opponents already have raised in various
pending Commission proceedings, and they labor in vain to explain how the merger
could give those complaints greater plausibility. The concerns raised here should be
examined in one of the pending rulemaking proceedings opened for the purpose of
investigating these alleged discrimination concerns on an industry-wide basis and should
not be addressed in this proceeding.*®”’

1 The Merged Company Will Not Increase the Potential Risk of

Discrimination Against Unaffiliated Vol P Providersin the Last
Mile.

Vonage and Global Crossing argue that the combined company will have a
greater incentive to useits last mile facilities to discriminate against competing Vol P
providers.’®® But this argument fails at step one. By the end of 2004, AT& T
CallVantage had signed up only amodest 53,000 subscribers nationwide, only afraction

of whom residein SBC'sterritory.’® And SBC has already invested heavily in the

197 seg, e.g., In re Appropriate Framework for Broadband Access to the Internet Over
Wireline Facilities, Notice of Proposed Rulemaking, 17 FCC Rcd. 3019, 3040-41, 1 43-
44 (2002); IP-Enabled Services NPRM,19 FCC Rcd at 4911-13 11 73-74.

1% See generally Vonage Opp. at 14-16; Global Crossing Comments at 23-24.

19 AT&T Corp., SEC Form 10-K Statement (filed Mar. 10, 2005) at 9 (providing
information for year ending December 31, 2004); see also Public Interest Statement at
42-43; Kahan Decl. 1 33; Polumbo Decl. 1 13; Carlton & Sider Decl. 142, 55; Lehman
Brothers, Equity Research, Change of Earnings Forecast: AT&T at 3 (Jan. 21, 2005)
(“[w]ithout demonstrated success, we are not assuming significant CallVantage
growth.”).
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development of its own suite of VolP and other |P-enabled services for business
customers, aproduct AT&T lacks.?® The addition of AT&T’s CallVantage Vol P
product will therefore change almost nothing. In the near future, AT& T CallVantage will
represent just one small part of the two companies' combined deployment of such IP-
enabled services.”* In short, the merger could not possibly increase whatever theoretical

incentive SBC might otherwise have to discriminate against unaffiliated Vol P providers.

200 SBC now offers Vol P service to business customers through its Hosted IP
Communication Service (“HIPCS”) product line, which has included VolIP sinceits
launch in 2003. Press Release, SBC Communications Introduces IP Product Portfolio To
Serve Enterprise Customers Nationwide (Nov. 20, 2003), at http://www.sbc.com/
gen/press-room?pi d=4800& cdvn=news& newsarticleid=20741; see also SBC
Communications Inc., SBC Premier SERV SM Hosted IP Communication Service
(HIPCY9), at http://www02.sbc.com/ Products_Services/Business/Prodinfo_1/1,,1358--1-
1-0,00.html. And SBC recently announced its planned “U-verse” brand of 1P-based
products and services, which will include a consumer-oriented Vol P service. Press
Release, SBC Communications Unveils U-Verse Experience At International Consumer
Electronics Show (Jan. 6, 2005) at http://www.sbc.com/ gen/press-

room?pid=4800& cdvn=news& newsarticleid=21541. SBC has further committed

$4 billion to the deployment of a new fiber-rich network to provide Vol P and other |P-
enabled services to 18 million householdsin SBC's 13-state region by 2007. Press
Release, SBC Communications Selects Microsoft TV For Advanced IP Television
Service: Targeted For 2005, Service Will Change Entertainment For Millions (Nov. 17,
2004) at http://www.sbc.com/gen/press-room?pi d=4800& cdvn=news&
newsarticleid=21463. SBC's advocacy before the Commission similarly demonstrates its
long-term commitment to IP-enabled services. See, e.g., Petition of SBC
Communications Inc. for Forbearance from the Application of Title Il Common Carrier
Regulation to IP Platform Services, WC Docket No. 04-29 (filed Feb. 5, 2004);
Comments of SBC Communications Inc. to FCC’' s Notice of Proposed Rulemaking
Regarding IP-Enabled Servicesin WC Dkt. No. 04-36. (May 28, 2004).

201 As Chris Rice notesin his Reply Declaration, “SBC both originates and terminates
VolP traffic. SBCis currently aprovider of VoIP service, for examplein its suite of
business services. Further, SBC intends to expand the range of Vol P servicesit provides,
including using AT& T’ s Call Vantage platform to roll out VolP services to the mass
market. On May 5, 2005, SBC announced an agreement with Covad that will, post
merger, support the provision of broadband DSL for SBC’s Vol P offering out of region.
Under current practices, when Vol P traffic is exchanged between providers' networks,
the receiving network treats the traffic on a‘best efforts’ basis, as indeed any receiving
network treats any |P traffic handed off toit. SBC shares the concerns of other providers
that Vol P traffic be handled consistent with today’ s practices by all providers, both
originating and terminating.” Rice Reply Decl. 1 12.
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Not surprisingly, then, these opponents make no serious effort to explain how
their concerns could be “traceable to the merger.”?* Instead, they focus on alaundry list
of (unsupported) allegations about SBC’ s conduct today. For example, Vonage and
Global Crossing raise concerns about PSTN interconnection, access to switched access
services, E911 service, white pages listing, number porting, and access to resold wireless
Internet service®® — all of which relate to issues Vonage and others have already raised,
pre-merger.”®* Some are the subject of disputes between Vonage and SBC today,”®® and
many, if not all, are being squarely addressed in ongoing Commission proceedings.?®

Indeed, most of the issues VVonage raises are — as V onage concedes — concerns Vonage

202 AT& T/TCI, 14 FCC Red. at 3215 117. See also supra note 19.

203 \/onage Opp. at 22-23 (PSTN interconnection); Qwest Pet. at 37 (same); Global
Crossing Comments at 22-24 (switched access services); Vonage Opp. at 6-8 (access to
tandem switching for, e.g., E911 services); Globa Crossing Comments at 22 (same);
Vonage Opp. at 16-19 (number porting to Vol P providers); Vonage Opp. at 12, 16-19
(access to white pages directory listings); Vonage Opp. at 12-13, 16-19 (access to resold
wireless Internet services).

204 \While Vonage tries to suggest that removing AT& T from the market will exacerbate
these concerns by, for example, removing a potential source of VolP-PSTN
interconnection or numbers, see, e.g., Vonage Opp. a 5-6, there are myriad other carriers
that can provide that interconnection including those with which V onage interconnects
today, and Vonage, like SBC's own VoI P effiliate, can seek permission from the FCC to
obtain numbers directly.

205 See, e.g., Lynn Stanton, SBC Asks Vonage for More Data on VoI P ‘911’ Needs, TR
Daily, Apr. 26, 2005.

26 See 9., IP-Enabled Services NPRM 1 76 & n.226 (numbering); In re Admin. of the
N. Am. Numbering Plan, Order, CC Dkt. No. 99-200, (Feb 1, 2005) (same); Inre Tdl.
Number Portability, Second Further Notice of Proposed Rulemaking, 19 FCC Rcd.

18515 (2004) (number portability). Even Global Crossing acknowledges that these issues
are being resolved el sewhere on an industry-wide basis. Global Crossing Comments at
23 & nn.57-58 (noting switched access issues are being considered in the |P-Enabled
Services and Intercarrier Compensation proceedings).
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would have with respect to all “providers of high-speed Internet access connections’ or
any “entity like SBC that either owns or controls a broadband Internet connection.” 2%’

In any event, these opponents are flatly wrong in suggesting that the merged
company will have any serious incentive to discriminate against competing VolP
providersin order to protect its own Vol P revenues.’® The overriding concern for the
combined company, asit isfor SBC now, will be to retain its existing broadband
customers and to obtain new ones by offering broadband Internet access services that are
superior to rival broadband services, including the cable modem services that command a
clear majority of the broadband market today.?® The merged company would undermine

that goal, and drive consumers to aternative broadband providers, if it began blocking or

degrading complementary applications such as the Vol P services offered by the many

207 \/onage Opp. at 14, Farrell Statement at 7, 16, 17, 20, 23 (discussing practices of the
“ILECS’ or “RBOCS").

2% There is even less merit to Qwest’s contention that the merged company will have an
incentive to suppress all Vol P products, including AT& T CalVantage, in order to protect
its circuit-switched revenues. See Qwest Pet. at 31, 36. The merged company, like SBC
today, will have strong incentives to provide Vol P (and make others VolP services
available to its broadband customers) in order to retain customers that seek a broadband
VolP dternative to circuit-switched voice service. For this reason, as noted above, SBC
already hasinvested in |P-based services. But in any event, this claim is no more merger-
specific than those discussed in the text: SBC’'s combination with AT&T could not
possibly increase any incentive SBC might have to protect its circuit-switched revenues.

209 The 20 largest cable and DSL providers In the U.S,, Consumer Electronics, Nov. 15,
2004, available at 2004 WLNR 12927872 (cable has sustained its significant lead over
DSL through the third quarter of 2004, boasting 18.8 million subscribers as compared to
the 12.2 million subscribers served by DSL); Competition in the Provision of Voice Over
IP and Other 1P-Enabled Services, |P-Enabled Services, WC Docket No. 04-361 (filed
May 28, 2004); see also, In re Petition for Forbearance of the Verizon Tel. Cos. Pursuant
to 47 U.SC. § 160(c), Memorandum Opinion and Order, 19 FCC Rcd. 21496, 21506-07,
122 (2004) (“Verizon Tel. Cos. Forbearance”) (“[C]able modem providers control a
majority of all residential and small-business high-speed lines.”); Verizon Tel. Cos.
Forbearance, 19 FCC Rcd. at 21510-11, 30 (“[ T]he BOCs have limited competitive
advantages with regard to the broadband elements, given their position with respect to
cable modem providers and others in the emerging broadband market.”).
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unaffiliated providers that have already won the loyalty of alarge and growing number of
consumers.?!% This threat of consumer defection would trump any theoretical, contrary
incentive of the merged company to engage in such discrimination.?** Even if ablocking
strategy delivered afew Vol P customers, the merged company ultimately would lose
much more in total broadband revenues as other customers defected.# It isthus no

coincidence that the handful of isolated allegations in the comments suggesting that SBC

219 For example, Vonage, perhaps the best-known Vol P provider today, now has over
550,000 subscribers. Vonage Opp. at 3. Growing at its current rate of 3% per week,
Vonage' s subscriber base aone could easily triplein ayear. See Vonage Opp. at 3
(noting its “explosive subscriber growth™); Press Release, Vonage Becomes First
Broadband Telephony Provider To Activate Over 500,000 Lines, (Mar. 7, 2005), at
http://www.vonage.com/corporate/press_index.php? PR=2005_03 07_1 (noting the
company is adding 15,000 lines per week). And Vonageis but one of hundreds of VVolP
providers. Skype, which operates an extremely popular Internet-to-Internet Vol P service,
has recently launched a service that will interconnect with the PSTN and alow it to
compete more vigorously with Vonage and other VolP providers. Evan Hansen, Skype
Goes for the Gold, CNet News.com (Mar. 17, 2005) at http://news.zdnet.com/2100-

1035 22-5621463.html. And well-known companies such as AOL are entering the VolP
market. See Jim Hu, AOL Unveils VoIP Plans, C|[Net News.com (Mar. 8, 2005) at
http://news.com.com/AOL +unveils+V ol P+plans/2100-7352_3-5604324.html.

211 Asthe FCC has found, moreover, avariety of last mile broadband alternatives to
wireline telephone companies and the market-leading cable companies have emerged in
the market. Availability of Advanced Telecommunications Capability in the United
Sates, Fourth Report to Congress, 19 FCC Rcd. 20540, 20547 (2004) (“Wi-Fi joins an
increasingly lengthy list of other wired and wireless methods of accessing the

Internet, . . . [including] WiMax, personal area networks, satellite technologies, fiber-to-
the-home, and broadband over power lines, in addition to more familiar cable modem and
[DSL] services.”).

212 | ndeed, despite the cable companies’ |ead in the broadband market and the rapid roll-
out of their own VolP products, they also have made clear that they will not block rival
VolIP services. Seg, e.g., Lynn Stanton, Comcast COO Says Port Blocking Would Be
‘Bad Business,” TR Daily, Mar. 11, 2005 (quoting Comcast’ s Steve Burke as saying,
“We're not nor would we block ports. . . . | think that would be bad business.”); Declan
McCullagh, Telco agrees to stop blocking Vol P calls, CNet News.com, Mar. 3, 2005, at
http://news.com.com/Tel co+agrees+to+stop+blocking+V ol P+call/2100-7352_3-
5598633.html (“Many large cable companies have pledged never to engage in the
practice.”).
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discriminates against independent Vol P providers today are — in each case — unsupported
by any actual facts.*

Finally, because the merger will not materially increase concentration in the
broadband segment,?** it obviously could not increase the combined company’s ability to
discriminate against independent VVolP providersin the last mile. Indeed, despite
Vonage' s contention that the merged company might seek to block ports (or routes)
commonly assigned to Vol P,**® Vonage itself has acknowledged that it can enable end
users to defeat such efforts by using different “private” ports or by “cycling” through
ports unpredictably.?® And the other “packet discrimination” scenarios described by

Vonage and ACN?"" would either be cumbersome and ineffective®® or could easily be

evaded through packet encryption, which isincreasingly common as aresult of other

213 See, e.g., Global Crossing Comments at 22, nn.53-54.

214 See Public Interest Statement at 110; Polumbo Decl. § 12 (noting that AT&T has a
“minimal presence” in the market for broadband and that it is “no longer actively seeking
new DSL customers’).

215 See Vonage Opp. at 14-15.

216 \/ onage apparently used port-cycling to avoid Madison River's alleged attempt to
block VolP traffic over its last-mile facilities. Vonage reported that it had, asa
temporary solution, diverted its customersto “different Internet entryways.” Anne Marie
Squeo, Vonage Dispute Draws Scrutiny, Wall St. J., Feb 17, 2005. More generally,
although Vonage claims that the Madison River episode reveals the potential for anti-
VolIP discrimination, Vonage Opp. at 15, the fact remains that neither SBC nor any other
major broadband provider has ever blocked or degraded traffic of independent VVolP
providers, and Vonage does not contend otherwise.

1" See, e.g., Vonage Opp. at 14; ACN Comments at 45, n.111; id. at 74.

218 See, e.g., Sane Solutions LLC, Analyzing Web Site Traffic: A Sane Solutions White
Paper, 2002, at http://webdesign.ittool box.com/browse.asp?c=WDPeerPublishing&r=
%2Fpub%2FCM 022502.pdf (“Packet sniffing has some major drawbacks,” including that
it “cannot read the encrypted data,” “is expensive if you have multiple servers because
you haveto install a separate packet sniffer for each server,” and “can be difficult to

manage if your servers are in different geographic locations.”).
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security considerations.”*® Again, moreover, nothing about the merger could possibly
increase the companies' ability to engage in such discriminatory conduct, and there
accordingly is no basis to address these concerns in this proceeding.
2. The Merged Company Will Have No Greater Incentive or Ability
Than Either Company Has Today To Discriminate Against

Unaffiliated Providers of 1P-Enabled Services over the Internet
Backbone.

The Commission should likewise dismiss arguments by Vonage, ACN, CompTel
and others that the combined company’ s position in Internet backbone services will
create a merger-specific risk of discrimination against competing Vol P and |P-enabled
service providers.?® SBC occupies only asmall share of that segment. The merger will
not materially increase concentration or decrease competition among backbone providers,
and no one could plausibly argue that the merged company will have anything
approaching the level of dominance that was the source of the Commission’s concern in
prior transactions.?* In short, the merger could not possibly increase any ability or
incentive to engage in backbone-related discrimination, and any residual concern about
such discrimination — like any concern about last-mile broadband discrimination —is not

properly presented in this proceeding.???

219 See, .., http://www.skype.com/products/ (touting that “ Skype automatically encrypts
everything” and transmitsit in away that “nobody can intercept”).

20 See, e.g., Vonage Opp. at 10-11; ACN Comments at 73-74; Cox Comments at 14;
EarthLink Pet. at 11-12; Independent Alliance Comments at 4-6, 9; CompTel-ALTS Pet.
at 32-33, 36-39.

221 See Public Interest Statement at 105-08; Schwartz Reply Decl. 29 (“No one
company can be said to have anything approaching a dominant position in the Internet
Backbone space” and the “combination of SBC and AT&T will not materially alter the
current status quo”) (internal quotation marks omitted).

222 schwartz Reply Decl.  17; see supra note 19.
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In any event, the competitive nature of the backbone segment ensures that any
effort by the merged company to use its backbone facilities to disadvantage the services
of rival providers would be ineffective and ultimately self-destructive. AsVonage has
acknowledged,??® there is no evidence that independent Vol P providers have been subject
to discrimination on the Internet backbone. And, as noted above, any attempt by the
merged company to refuse interconnection of its backbone with competing Vol P
providers would succeed only in driving those providers to choose from one of the many

backbone aternatives,?*

thereby depriving the combined company of the revenues it
could otherwise earn from atransit agreement with the Vol P provider.?”® The combined
company’ sincentives will thus be the same as AT& T'stoday: AT&T provides both

Internet backbone and Vol P services, and it does not attempt to block Vol P traffic.?°

223 \/onage Opp. at 9 (“To date, Vonage has not had an issue getting the Internet
Backbone access it needs from companies like UUNET and AT&T.”); Erik Siemers,
Internet Providing Phone Service, Albuquerque Tribune (New Mexico), Jan. 17, 2005 at
B1 (Vonage has " quite robust connections’ to the Internet backbone, even though it has
no backbone facilities of its own) (quoting Vonage' s Brooke Schulz).

224 See Schwartz Reply Decl. 1 27-28 & Table 3 (showing dispersion of revenue across
multiple backbone providers); Schwartz Reply Decl. at Appendix 4 (showing that
Autonomous System connections, each of which represents a unique ISP and other
organization connected to the Internet, are not concentrated on any particular Internet
backbone).

225 Asthe Commission found in the AT& T-Teleport merger, “adequate aternative
sources of supply after the merger” eliminate concerns that the merger will create any
ability to discriminate against rival providers. In re Applications of Teleport
Communications Group Inc., and AT&T Corp. for Transfer of Control from Teleport
Communications Group, Inc. to AT&T Corp., Memorandum Opinion and Order, 13 FCC
Red 15236, 15260 142 (1998) (“AT&T/TCG"); see also Michael Kende, The Digital
Handshake: Connecting Internet Backbones, FCC OPP Working Paper No. 32, at 18-21
(2000), available at www.fcc.gov/Bureaus/OPP/working_papers/oppwp32.pdf
(describing incentives in a competitive backbone market).

226 CompTel contends that AT& T’ s control of alarge and efficient Multi-Protocol Label

Switching (“MPLS”) backbone enables it to discriminate against providers of

applications that depend on efficient packet routing, such as VVolP, by price

discriminating against service providers that are particularly dependent upon MPLS

networks. CompTel-ALTS Pet. at 36-39. But CompTel provides no evidence that
Footnote continued on next page
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In addition, even if the merged company did refuse to carry Vol P traffic over its
own backbone facilities (assuming, as discussed above, that it could readily detect such

packetsin the first place),?*’

it will occupy too small a share of backbone servicesto have
much effect. Asnoted, no single provider controls more than asmall portion of traffic on
the Internet backbone, and the addition of SBC’'s small backbone businessto AT&T's
will not change that fact. Since the Internet Protocol standard “directs the packetsin the
most efficient route, automatically rerouting packets when particular links cannot be
transversed or are congested,”??® Vol P packets blocked from one backbone would simply
be redirected to another. A single provider’s blocking efforts would therefore be entirely

ineffective in preventing Vol P calls from going through.

D. The Merger Will Not Adversely Affect Competition in Wholesale
Long Distance.

Several opponents claim that the merger will harm competition in the provision of
wholesale long distance services as aresult of the vertical integration of AT&T (a
wholesale seller) and SBC (awholesae buyer). Thisintegration, they claim, will harm
whol esale competition by depriving wholesale buyers of an important seller and

wholesale sellers of an important customer. Both claims are wrong. The provision of

Footnote continued from previous page

AT& T’ sincentive to discriminate in this fashion isincreased in some manner by the
merger—nor that AT& T has engaged in any such discriminatory practicesto date. See
also Vonage Opp. at 9 (arguing that “not all Internet backbone services are created equal”
but admitting that it “has not had an issue” to date with AT&T).

22" For the same reasons that port blocking would be ineffective on the last mile, as
discussed above, it would also be ineffective in the backbone, notwithstanding ACN’s
unsupported suggestion to the contrary. ACN Comments at 45 n.111.

228 |an C. Ballon, 18th Annual Institute on Computer Law: The Emerging Law of the
Internet, Practicing Law Institute, 507 PLI/Pat 1163, 1174 (1998) (quoting Harley Hahn,
The Internet Complete Reference 21 (2d ed. 1996)).
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wholesale long distance services is among the most intensely competitive segment in any
industry today, and it will remain so after the merger.

These opponents specul ate that the merged firm would abandon AT& T’s multi-
billion dollar wholesale business or degrade that service through discriminatory offerings
simply because many wholesale customers are likely to be competitors of the combined
company. Consumer Federation of America claims that, if the merger is approved,
“SBC’sand Verizon's competitors will have difficulty gaining this [wholesale long
distance] input and are more likely to go out of business.”?® Others claim that the
merged company will selectively withdraw from the wholesal e business by withholding
service from retail competitors or providing service to those retail competitors at higher
prices or with lower quality.” Thisis so, opponents claim, because the combined
company will be able to and will have an increased “incentive to abuse their control over
these [long distance transport] assets to diminish competition for their retail business
rather than maximize the revenues flowing over those assets.” ***

These arguments rest on an entirely incorrect assumption that the combined
company would have market power in the provision of wholesale long distance services
and ignore the enormous capacity as well as the intense competition that now exists and
that will clearly continue to exist in the aftermath of the merger. The merger opponents

do not even attempt to establish that the market is anything but competitive. Thus, while

229 CFA Pet. at 24.

%0 See, e.g., EarthLink Pet. at 12; US Cellular Comments at 3; CFA Pet. at 23-24;
Independent Alliance at 3-4.

231 CFA Pet. at 24.
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many of AT&T largest wholesale customers are also its direct retail competitors today,
AT&T hasvigorously competed to serve those customers because they have multiple
alternative sources of supply and because the wholesale revenues that they generate
increase AT& T’ s net revenues and provide substantial contributions to the recovery of
costs of itslong distance network. Following the merger, the combined SBC AT& T will
have the same economic incentives to provide wholesale long distance services to
customersthat are also retail competitors. Moreover, even if it did not, the merger could
not possibly harm either wholesale customers or their ultimate consumers, because a
number of wholesale competitors would be entirely capable of providing servicein SBC
AT& T’ s stead — as the Commission has found in many anal ogous contexts.?**

The wholesale long distance business is widely recognized as among the most
competitive sectors of the telecommunications industry and, indeed, of the entire national
economy. “The established long-haul carriers— AT& T, MCI, and Sprint — not only
compete with each other, but also with relative upstarts such as Level 3, Global Crossing,
360networks, Wil Tel, and a host of others.”?** Wil Tel, for example, has correctly stated
that it engagesin “fierce competition” “primarily with AT& T, MCI, Sprint, Qwest, Level
3, Global Crossing and Broadwing,” as well as “numerous other service providers that
n234

focus either on a specific product or set of products or within a geographical region.

“The wholesale market suffers from extreme overcapacity”; and as a consequence, “all

2% Seeinfra notes 241-243 and accompanying text.

23 Bernstein Research Call, U.S. Telecom: Wholesale Segment Too Large to Sweep
Under Rug, at 1, 4 (Jan. 6, 2005) (“Bernstein Research Report”).

234 Leucadia National Corp., SEC Form 10-K Statement, at 12 (filed Mar. 4, 2005)
(providing information for year ending December 31, 2004).
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carriers are pricing very aggressively to try to gain scale.”*® The “persistent pricing
pressure” caused by this “capacity glut” has led wholesale voice pricesto fall by 10-12%
annually, and data prices to decline in excess of 20% annually.”*® And these figures
understate actual price declines because they do not reflect customers' substitution of
larger-capacity (and lower unit cost) services for |lower-capacity services. When this
adjustment is made, “unit prices for wholesale IP services have fallen by as much as 45-
50% per year in recent years.”>*’ Asthisanalysis confirms, contrary to EarthLink’s
claims,®® no separate, less competitive market exists for long distance transport of |P-
based traffic, and none is created even as particular competitors improve and add features
to their IP networks.

These competitive conditions have led the Commission to conclude repeatedly
that wholesale (and retail) long distance services are intensely competitive. For example,
a decade ago, the Commission found that the deployment of ubiquitous long haul
networks by multiple carriers made the long distance market structurally competitive.*°

On this same basis, the Commission approved the MCI/WorldCom merger in 1998,

2% Goldman Sachs, Report on MCI Corp., at 4 (Nov. 10, 2004). AsWilTel’s parent
company observes, as aresult of the high level of investmentsin wholesal e capacity
during the 1990s (and resulting bankruptcies among service providers),
“telecommunications capacity now far exceeds actual demand and the resulting
marketplace is characterized by fierce price competition as competitors seek to secure
market share.” 2004 Leucadia 10-K, at 12; see also J. Smith & T. Bouzayen, Wholesale
Competition Remains Fierce, Phonet+ (July 2004).

2% See Bernstein Research Report at 4, 8.
%7 Seeid. at 8.
2% EarthLink Pet. at 11-12.

%% |n re Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier, Order, 11
FCC Red. 3271 (1995).
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rejecting claims that wholesale competition might be diminished by the combination of
even the second and fourth largest providers because there was no possible basis for
concern that the merged firm could harm competition by reducing its output.?*° Since
then, the number and capacities of long-haul fiber networks has expanded enormously,
and the Commission has reiterated that the existence of multiple “ubiquitous’ long-haul
networks assures the competitiveness of long distance services, and the Commission so
found yet again earlier this year.?** The Commission’s conclusions have always been
based on an analysis of the national long distance market, which is consistent with and
required by carriers’ pricing practices. Assuch, thereisno merit to Qwest’s suggestion
that the Commission examine particular routes where SBC's and AT& T’ s long distance
transport facilities overlap.*** Nor does Qwest provide any justification for this proposed
departure from established practice.

In light of these competitive conditions, it would beirrational for the combined
SBC AT&T to refuse to offer long distance services to competitors for resale or to offer
services on discriminatory terms — even if such practices were not precluded by the
Commission’s nondiscrimination and resale requirements. AT& T’ swholesale long
distance revenues exceeded [REDACTED] billionin 2003. AT& T’ slargest wholesale

customers include long distance competitors, retail service competitors in the mass

240 gpe WorldCom/MCI, 13 FCC Red. 18,025, 11 67-76.

?1 See Triennial Review Remand Order, 2005 WL 289015, 136 n.107; In re Petition of
WorldCom, Inc. Pursuant to Section 252(€)(5) of the Communications Act for
Preemption of the Jurisdiction of the Va. Sate Corp. Comm’'n Regarding I nterconnection
Disputes with Verizon Inc. & for Expedited Arbitration, Memorandum Opinion and
Order, 18 FCC Rcd. 17722, 17762-63, 1 91 (2003).

242 See Qwest Pet. at 20-21.
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market and business segments, and competitors in managed network services. Thereis
no conceivabl e advantage that the combined company could secure at the retail level that
could possibly justify forgoing this very significant revenue and associated returns,
through either complete denial of service or through discriminatory offerings.?*® And
even if the combined company acted irrationally by withdrawing from the wholesale
businessin whole or part, there could be no harm to competition or consumers — other
carriers would be all too happy to provide the services provided today by AT&T, and
they have the excessive capacity to compete as robustly for that business the day after the
merger as they do today.

Nor isthere any merit to suggestions that SBC’ s diversion of its wholesale
purchasesto AT& T’ s network will somehow diminish competition. Opponents claim
that, as aresult of demand diverted from the network of WilTel in particular,
“independent facilities-based long distance providers may no longer have a viable market
in which to participate” and “no significant, viable market” will remain to “support
independent facilities-based long distance providers.”*** These claims are absurd in light
of the size of the wholesale business, the number of aternative suppliers and users of this

capability and the relative insignificance of SBC’'sdemand. A leading independent

243 The Commission reached just this conclusion when opponents challenged the
MCI/WorldCom merger, even though the wholesale market was far |ess competitive then
than it istoday. The Commission rejected “claims that the merged MCI WorldCom will
have reduced incentives to sell wholesale servicesto resellers,” explaining that “ other
firms appear equally capable of providing the wholesal e long distance services presently
provided to resellers by WorldCom and MCI, [and thus] the combined firm’s rational
approach would be to continue supplying resellers rather than to cede these revenues to
other carriers.” WorldConVMCI, 13 FCC Rcd. at 18067, 1 70.

24 ACN Comments at 29-30.
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analyst estimates that total U.S. long distance wholesale revenues in 2004 exceeded $18.5
billion and will exceed $19 billion in 2005, and that the total wholesale market exceeds
$45 hillion.?* Yet, SBC purchased |ess than $1.04 billion of services from Wil Tel in
2004, which represented the overwhelming majority of SBC’ s total wholesale long
distance purchases.?*°

In light of the competitive nature of the wholesale market, the effect the
transaction might have on a single competitor obviously provides no basis for challenging
the merger. Competition law, including the Commission’s review of competitive effects
of proposed mergers, is designed to protect competition, not individual competitors.®*’ In
abroad range of contexts, courts have held that the Commission cannot act to benefit

singlefirms or even smaller, commercially disadvantaged carriers generally.?*®

E. The Merger Will Not “ Foreclose” Competitive Special Access Providers.

CompTé contends that the vertical integration of SBC’sin-region special access

supply and AT& T’ sin-region specia access purchases will result in “ customer

245 See Bernstein Research Report at 3-4.

246 See 2004 Leucadia 10-K, at 7(b). Theinsignificance of SBC's wholesale demand is
even more apparent when imputed self-supply by wholesale providers that use their
networks to provide retail servicesis considered, and this supply is relevant because
networks used for retail purposes can be deployed for wholesal e service provision when
it is profitable to do so.

24T E.g., Inre Bell Atl. Mobile Sys. Inc. and NYNEX Mobile Communications Co.,
Memorandum Opinion and Order, 12 FCC Rcd. 22280, 22288 1/ 16 (1997).

248 SBC Communications Inc. v. FCC, 56 F.3d 1484, 1491 (D.C. Cir. 1995) (“The
Commissionisnot at liberty . . . to subordinate the public interest to the interest of
equalizing competition among competitors’); Competitive Telecomms. Ass nv. FCC, 87
F.3d 522, 531-32 (D.C. Cir. 1996) (striking down “interim” rule designed to protect
smaller IXCs at expense of AT&T); W. Union Tel. Cov. FCC, 665 F.2d 1112, 1122
(D.C. Cir. 1981); Hawaiian Tel. Co. v. FCC, 498 F.2d 771, 775-776 (D.C. Cir. 1974);
See also United Satesv. W. Elec. Co., 969 F.2d 1231, 1243 (D.C. Cir. 1992) (antitrust
laws cannot be employed to (“[M]innows against thetrout . . . .").
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foreclosure” with respect to the wholesale specia access and UNE-P “replacement
services’ that its members offer to AT& T and others.**® Thisis so, CompTel claims,
because “the competitive fiber-based carriers that are currently in the market will lose the
benefit, and potential benefit, of providing serviceto AT&T.”*° The allegations are
meritless.

Special Access Alternatives. Contrary to CompTel’ s suggestion, the merger will
impact only atrivial percentage of the demand for competitive aternativesto ILEC
special access services, whether viewed on anationa or regional basis. Specifically, the
overall special access market is over $14 billion ayear.”®* Not only are these services
purchased by other major 1XCs such as MClI, Sprint, Qwest, Global Crossing and
Level 3, but aso by wireless carriers, system integrators and other retail providers of
bandwidth intensive telecommunications or data applications. These other purchasers
represent the overwhelming majority of special access purchases nationwide and in
SBC’sregion, and the merger will not deprive competitive carriers of asingle dollar of
business from these companies.

And, as shown above, only avery small portion of even AT& T’ s purchases of
special access service are directed to CLECs, and, even for this small subset of special

access purchases, the merger will not affect AT& T’ s purchases beyond the SBC region.

2% CompTel-ALTS Pet. at 19, 22.
20 CompTel-ALTS Pet. at 7.

251 See FCC Statistics on Common Carriers, Table 2.8, line 10 (Oct. 12, 2004), available
at http.//www.fcc.gov/Bureaus/Common_Carrier/FCC-state-line/SOCC/03SOCC. pdf
(reporting that the RBOCs by themselves had over $14 billion in specia access revenues
in 2003).
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Following the merger, acombined SBC/AT&T will obviously have every incentive to
continue to purchase special access from competitive carriers outside of SBC'sregion to
the extent those carriers continue to offer favorable rates and high quality services.
Further, not only are AT& T’ s purchases too insignificant to affect competition, but any
diversion of AT& T’ sin-region purchases to SBC will not significantly affect any
particular CLEC provider.?®* Thereis no basisto CompTel’s unsupported claim that the
loss of AT&T would be “devastating” to competitive access providers.>

UNE-P “ Replacement.” CompTel also claimsthe merger of SBC and AT& T
would harm mass market competition by depriving “wholesale” providers of UNE-P
“replacement” services of their “largest” customer.”** The complete answer to
CompTéd’sclamisthat, pre-merger, AT& T decided to cease marketing wireline local
mass market services.® In the wake of that decision (and AT& T's pre-merger price
increases), AT& T’ slocal market share has fallen sharply and will continue to do so. Asa
carrier that is receding from the market, AT& T has no interest in and has not pursued any
opportunities with CLECs that might provide “replacement” UNE-P services, and it has

ended its very limited trial arrangement with McLeod.?® Instead, AT&T is negotiating

%2 AT& T purchases of dedicated access services are spread among numerous carriers
and are not a significant percentage of revenues of even itslargest suppliers. Fea Reply
Decl. 1 46.

253 CompTel-ALTS Pet. at 22.
% CompTel-ALTS Pet. at 19.
255 gpe Public Interest Statement at 44-56, Polumbo Decl. 9 2, 9; Horton Decl. 12, 7.

2% |ndeed, in its Section 214 application for authority to transfer the affected AT&T
customersto McLeod, McLeod explained to the Commission that ending the trial, and
transferring the customers to McL eod, would “enhanc[e] competitive choices for
telecommunications consumers,” would “benefit customers by enhancing McLeod
USA'’s ability to offer abroad range of domestic telecommunications products and
services,” and would “enable McLeod USA to strengthen its competitive position.”
Footnote continued on next page
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terms for UNE-P replacements with ILECs that will allow AT&T to continue to provide
quality serviceto its existing base as it dwindles away through churn. Given these facts,
none of which CompTel denies, thereisno way AT&T can be considered a*make or
break” customer of UNE-P “replacement” services, with or without the merger.

In short, CompTel has not shown any foreclosure or any material effect on either
specia access and UNE-P “replacement” services of competitive carriers. It aso has
failed to establish any harm to competition. While making sweeping statements about the
importance of AT&T to the competitive carrier industry, CompTel offers no evidence
that, but for AT& T, any of these companies would be rendered competitively unviable.
CompTé cannot show that competitors as agroup are likely to be harmed or even that an
individual CLEC islikely to be harmed, that CLECs are unable to protect themselves
through negotiation as sophisticated commercia entities, or that the CLECS' sunk
investment would not preclude harm to competition even if there were harm to particular
carriers.”®" Because CompTel offers no evidence that the postulated “foreclosure” will
actually result in a substantial lessening of competition, there is no basis for conditioning

or blocking the merger as CompTel requests.?®

Footnote continued from previous page
Application for International and Domestic Section 214 Authority to Transfer Customer
Assets of McLeod USA Telecommunications Services, Inc. AT&T Corp. and AT& T

(emphasis added). The Commission approved the transfer.
257 See WorldCom, Inc. v. FCC, 238 F.3d 449, 458 (D.C. Cir. 2001).

2%8 The party alleging customer foreclosure must show that the foreclosure has an actual
anticompetitive effect in the market —i.e., that it enhances the ability of the foreclosing
firmto raise prices or restrict output. Advanced Health-Care Servs., Inc. v. Radford
Cmty. Hosp., 910 F.2d 139, 151 (4th Cir. 1990) (party claiming foreclosure “must allege
injury to competition, not just to one competitor”); Collins v. Associated Pathologists,
Ltd., 844 F.2d 473, 478 (7th Cir. 1988). That requires more than merely assuming that
the foreclosure may harm a particular competitor or group of competitors.
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F. The Merger Will Not Adversely Affect Competition in, or Increase SBC's
Incentive To Increase Prices for, Mass Market Services.

Opponents of the merger have no serious response to SBC'sand AT&T's
showing that AT& T's mass market services do not now, and would not in the future,
constrain SBC' s pricing in the absence of amerger. AT&T made an irreversible decision
last year to stop actively marketing traditional mass market services, and SBC’s mass
market prices are constrained today and will continue to be constrained only by other
existing and emerging active competitors whose competitive activities are unaffected by
the merger. Thus, the proposed merger plainly can have no significant effect on either
the scope or intensity of mass market competition.”*

Nonetheless, various merger opponents contend that the merger would raise
serious competition issues. They claim that AT& T’ s exit from the mass market is not
really irrevocable; or that even AT& T’ s dwindling operations somehow provide an
important check on SBC pricing; or that the merger would eliminate an indispensable
VolIP competitor. As explained below, none of these claims has merit.

1. AT&T’ s lrrevocable Strategic Refocus of Its Business.

The opponents recognize implicitly the competitive significance of an irrevocable
decision by AT&T to refocus its business away from the consumer market; their principal
assertionisthat AT&T has not, in fact, made such an irrevocable decision. Some
opponents suggest that AT& T’ sdecision is “suspect” because it was announced less than
ayear before the merger announcement and because making such an announcement

publicly “makes no business sense.”?® Others characterize AT& T's claims regarding its

259 gpe Public Interest Statement at 44-67.
260 ACN Comments at 24-25.
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consumer strategy as “speculative,” 2%

or asamere “stated intention[]” about actions that
are yet to be taken.?*

Therecord is clear that there is nothing contrived or artificial about AT&T'S
decision to refocus its business or its execution of that strategy. The conditions leading to
the AT&T Board of Directors' decision are well known to the entire industry, and the
business reasons for that decision were presented in the Public Interest Statement and
attested to under oath by senior AT&T officials. That decision, announced and as part of
AT&T srelease of second quarter earnings, followed on the hedls of the D.C. Circuit’s
decision that effectively eliminated regulated access to UNE-P.?*® The reason for
AT&T’s public announcement should also be no mystery: a public announcement of
such asignificant refocusing of AT& T’ s business was entirely consistent with basic
corporate governance principles and securities law requirements, and the announcement
also facilitated AT& T’ sinterna realignment required to execute that strategy.

Nor isthe execution of that strategy speculative or merely a stated intention
regarding future actions. It is, instead, now an established fact. While AT&T has
undertaken efforts, such as its agreement with Qwest, that allow it to continue to serve
existing customers (albeit at increasing rates) rather than simply discontinue service
abruptly, the company has already taken extensive steps to implement its strategic

refocus.?®* Following the announcement of the new strategy, AT& T immediately and

261 Nev. Att'y Gen. Comments at 7.

262 Cheyond Pet. at 37.

263 See United Sates Telecom Ass'n v. FCC, 359 F.3d 554 (D.C. Cir. 2004).
26% See Polumbo Decl. 111 11-15.
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drastically reduced its marketing and advertising activities.?® It eliminated avery
significant number of marketing and customer care positions in 2004 and has since
implemented additional headcount reductions.”®® AT&T has aso retired much of the
physical infrastructure used to support these activities, including diaers, databases,
computers and servers, 800 numbers, switches and high capacity lines, and other
facilities.®®” These actions have had real effects: in the past three quarters, AT& T's mass
market customer base has declined by more than 640,000 customers, and its quarterly
mass market revenues have declined by more than $300 million.”®®

Other merger opponents argue that AT& T’ s strategic refocusing is not
“irrevocable” because they claim that AT& T could, under certain circumstances, remain
in or re-enter the consumer market. Qwest’s economist, for example, concedes that
“AT& T’ sinability to compete effectively for residential subscribersisa consequence of
the current technological, regulatory and legal environments,” but argues that “[t]he
environment may change” through the introduction of new technologies such as wireless
services that “eventually provide viable aternatives to the wireline loop,” through
regulatory changes, or by becoming a“ target[] for intermodal CLECs.”?*® ACN

suggeststhat AT& T could continue to compete vigorously in the consumer market “by

265 gpaid. 91 12-15, 17-18.
266 Spaid. 91 15, 20-22.
267 See id. 9 23-30.

268 See AT& T Corp., Press Release, AT& T Announces First-Quarter 2005 Earnings,
available at http://www.att.com/news/2005/04/21-2 (April 21, 2005) (first quarter 2005
results); AT&T Corp., SEC Form 10-Q Statement (filed Aug. 4, 2004) at 1 (providing
information for quarter ending June 30, 2004).

269 Qwest Pet., Bernheim Decl. at 27, § 77.
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partnering with a CLEC to implement a UNE-L approach,”?”® and Cbeyond suggests that
AT&T could await further review of the FCC’s Triennial Review Remand Order or
persevere in the market by reaching a“UNE-P like agreement” with the BOCs similar to
those entered by Sage Telecom and Granite Telecommunications.?”*

The merger’ s implications hinge on present reality, not on these commenters’ idle
speculation or wishful thinking about what a different company could or should do.
AT&T, based on information it has about its own operations, carefully examined many
other options and determined, given AT& T’ s circumstances, that these other avenues of
mass market entry (or waiting for lightning to strike from possible technological
breakthroughs) would not result in an acceptable return on investment.?”> The opponents
have offered no reason to believe that AT& T’ s management has chosen an inappropriate
course for its mass market business. None of the highly speculative regulatory,
commercia or technological scenarios outlined by opponents addresses the fundamental
regulatory and commercial considerations on which AT&T's management and Board
made its decision. Indeed, the scenarios they present are so contingent and unlikely that
they cannot underpin any sound merger analysis.>”® Because SBC is merging with a

company that has ceased to be an active competitor in the mass market, the merger

270 ACN Comments at 25.
2™ Cheyond Pet. at 39-40.
272 polumbo Decl. § 3-9; Public Interest Statement at 50-51.

23 Press Release, AT& T Announces Second-Quarter 2004 Earnings Company to Stop
Investing in Traditional Consumer Services; Concentrate Efforts on Business Markets
(July 22, 2004), at http://www.att/com/news/2004/07/22-13163 (quoting AT& T
Chairman David Dorman: “This decision [to refocus the business| meansthat AT& T
will focus on lines of business where we are a clear leader, where we control our destiny
and where we have a distinct competitive advantage”).
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cannot eliminate arelevant constraint on SBC’s mass market pricing. And if opponents
prove to be right regarding the eventual economics of competitive entry or technological
change, presumably there are many companies that, unlike AT& T, are committed to the
mass market and will enter and compete using those changes in technological or
commercia circumstances.

2. AT&T’ s Ongoing Provision of Mass Market Services to Existing
Customers.

A handful of merger opponents claim that AT& T’ s continuing provision of
service to mass market customers in some manner provides a constraint on SBC's pricing
that the merger would eliminate. ACN, for example, arguesthat AT& T’ s determination
to refocus its businessis “essentially irrelevant” because AT& T continues to provide
service to mass market customers and may still acquire current SBC customers.®’*
Cbeyond arguesthat AT& T’ s “very existence as an independent company” providing
servicein that market creates arestraint on SBC's prices.””

These opponents fail to address the evidence that, as part of its strategic refocus,
AT&T not only “is not competing on price with other active mass market producers,” but
alsoisraising pricesto its existing customer base.?”® Inlate 2004, AT& T increased many
of itsretail rates for local service in aimost every state in the country and has raised rates
in many locales for its all-distance bundles of services.””” Moreover, AT&T isnot

actively engaged in any efforts to market these services at these higher prices. At the

' ACN Comments at 25.
2> Cbeyond Pet. at 38.

276 polumbo Decl. § 31.
1" Seeid. 1 32-33.
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sametime, AT&T has ceased efforts to match competitive offerings and price reductions
of the active mass market participants, including SBC and the many other providers of
local and long distance service in SBC's region.””® These pricing decisions are an
integral aspect of AT& T’ s strategic repositioning away from mass market services, and
its determination to continue to provide service on an interim basis to many longstanding
customers rather than to abruptly terminate their service.””® Because AT&T isnot
actively competing on price or marketing itself as an alternative to SBC, this transaction
will not change SBC's current pricing incentives.?®® The merger’s opponents do not
address, and have no rejoinder to, these competitive facts.

Qwest’ s economist makes a dlightly different, but equally invalid, claim when he
asserts (without argument) that “AT&T’s many residual long-distance subscribers will
likely fare better if SBC is forced to compete for their business.”** This argument
ignores the fact that AT& T was already raising prices with the expectation of losing
customers.?®? As aresult, SBC's decision to price competitively today is driven by
competitors other than AT& T, including cable and wireless service providers.

Moreover, SBC will have a strong incentive to price to retain current customers
after the merger. SBC incurs a substantial opportunity cost when it loses alocal or long

distance telephone customer. SBC has made very substantial network and other

28 See Public Interest Statement at 52-53.
2" See Polumbo Decl. 11.

280 See Carlton & Sider Decl. 1 52.

281 Qwest Pet., Bernheim Decl. at 27, 1 76.
282 See Polumbo Decl . 11 31-32.
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investments to be able to provide traditional wireline, DSL, wireless and other mass
market services. Further, SBC isinvesting heavily in its next-generation IP network. It
iswell established —and SBC’s own experience confirms —that it is much easier and
more cost effective to cross-sell new servicesto satisfied existing customers than to
consumers with which a supplier has no existing customer relationship. Existing satisfied
customers that purchase al telephone services from SBC are much more likely to
purchase from SBC larger bundles of servicesthat include DSL, wireless, video and other
services. In addition, existing customer relationships facilitate and reduce the costs of
marketing.

These considerations also foreclose arelated assertion by Cbeyond’ s economist,
Dr. Simon Wilkie, who claims, using estimated AT& T and SBC margins and an
assumption regarding AT& T’ s churn, to establish that the combined company will, after
the merger, have an incentive to increase pricesfor AT& T’ s current “wireline bundled
product” customers.?®® Dr. Wilkie reasonsthat if AT& T's current margins are lower than
SBC’sfor these customers, and if a high proportion of AT& T customers would choose
SBC’s bundled offering if they sought an alternative, the combined company would
increase pricesto current AT& T customers because the company would capture equal or
greater profits for those customers that selected SBC service and because relatively few

customers would choose other carriers.?®* In fact, the assumptions employed are not

283 Cbeyond Pet., Wilkie Decl. 1 46.

284 |1d. Dr. Wilkie aso purports to extend this analysis to the entire “national wireline
market.” 1d. §47. The absence of supporting reasoning makes this analysis not only
impenetrable, but also not creditable. The declaration simply asserts, without explanation
or argument, that SBC could effect aprice increase for al of its long distance and local
customersand all of AT&T’s current stand-alone long distance customers and that the
Footnote continued on next page
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correct. Apart from the other items discussed below, Dr. Wilkie fails to consider the
effect on pricing to current AT& T customers of the reductionsin cost that will occur as a
result of the merger. And, as discussed below, his analysis points to considerations that
confirm that the combined company will have every incentive to continue to price
competitively to AT& T’ s customer base, not the least of which because these customers
have numerous competitive offers to which they can go if the combined company raises
prices.

If SBC wereto increase pricesfor AT& T’ s current bundled service customers,
there would be three effects, all of which are misudged by Dr. Wilkie.

First, Dr. Wilkie underestimates the consequences to SBC of losing a customer
when that customer instead selects bundled services, including telephony, offered by
cable providers. A post-merger priceincrease will cause current AT& T customersto re-
evaluate their competitive options — not just for long distance or alocal/long distance
bundle, but for all of their communications services. It isone thing for an SBC access
line customer to switch his stand-alone long distance service provider from AT&T to
another long distance carrier. However, the revenue impact is far greater when SBC
loses that customer to the cable operator’ s bundle of services and loses revenue for local

and long distance services. Further, customers that move from SBC to the cable

Footnote continued from previous page

result, again unexplained, would be a price increase for al wireline services —loca and
long distance — on a national basis, including markets where SBC and AT& T do not even
compete today. Assuming that SBC or other BOCs would — or that they could — change
their local service rates or increase prices in the indisputably competitive long distance
market (and cause other long distance providers to follow suit) would be contrary to
regulatory constraints applicable to local exchange service and previous Commission
conclusions regarding competition in wireline markets.
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operator’s bundle of services are very difficult to win back. Thethreat of losing
customers to cable providersis areal and important influence on SBC's pricing.

Dr. Wilkie s analysis a so underestimates the proportion of customers that would
be lost as aresult of apriceincrease, because the relatively few bundled service
customers remaining at the merger’ s close can reasonably be expected to be those who
areleast likely to switch to SBC, asthey have resisted returning to SBC despite AT&T'S
increasingly non-competitive offering.

Second, Dr. Wilkie disregards the value to SBC of retaining customers to whom it
can sell additional ancillary services that are much more readily cross-sold to a customer
that retains wireline service with the combined company. As described above, the
combined company particularly values each additional AT& T customer not only for
payments for bundled wireline services, but aso as more likely customers of DSL,
wireless, video programming and other services for which SBC has incurred very
significant sunk costs.

Third, Dr. Wilkie understates or ignores efficiencies and cost savings that will
result from the merger and will reduce the combined company’s marginal costs of
providing serviceto AT& T’ s customers.

For similar reasons, the much more basic analysis of Consumer Federation of
America also misses the mark. CFA estimates the increased market shares of the
combined company and concludes, ipso facto, that the merger must be denied.”® But

CFA simply ignores the controlling legal standard. CFA’s back-of-the-envelope version

285 CFA Pet. at 20-23; see also Nev. Att'y Gen. Comments at 6-7.
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of atraditional analysis of market definitions and static market sharesis the wrong
measure of the true impact of the merger on competition where, as here, AT&T's
“present market share [is] an inaccurate reflection of its future competitive strength.” 2%
AT&T isnot aprice-constraining competitor for mass market services today, and
therefore the elimination of AT&T as an independent competitor will have no negative

impact on competition.?®’

3. SBC’s Pricing Incentives Are Determined by Competitors Other
Than AT&T, Including Vol P and Intermoda Competitors.

As SBC and AT&T demonstrated in their Public Interest Statement, the merger
will not lessen competition for mass market services. AT&T isnot asignificant
competitor in that market, and the merger leaves unaffected significant carriers and
service providers that compete with SBC in that market. As such, the merger will have

no effect on the pricing discipline that these other competitors provide today.

28 ETC v. Nat'| Tea Co., 603 F.2d 694, 700 (8th Cir. 1979); Capital Cities’ABC, Inc. v.
FCC, 29 F.3d 309, 315 (7th Cir. 1994) (Posner, C.J.) (it has been “many years since
anyone knowledgeabl e about antitrust policy thought that concentration by itself
imported a diminution in competition”); see Cingular/AWS, 19 FCC Rcd. at 21565, 1] 96,
n.309 (noting that for “a growing and dynamic industry . . . HHIs and changesin HHIs
may be less predictive as to whether the merger could result in anticompetitive behavior
in a particular geographic market than they would if the market were stable”); id. At
21575, 1133 (finding that recent changes in “market share and porting data suggest that
Verizon Wireless, T-Mobile, and Nextel may provide more effective competitive
constraints on the Applicants than their current subscriber-based market shares might
indicate”); id. at 21594, 1 186 (concluding that “even rival carriers with relatively small
market shares currently may have the ability to discipline the market in the future if they
do have adequate capacity to add customers’).

87 See, e.g., Ball Mem'| Hosp., Inc. v. Mut. Hosp. Ins., Inc., 784 F.2d 1325, 1336 (7th
Cir. 1986) (“Market shareisjust away of estimating market power, which is the ultimate
consideration. Market share reflects current sales, but today’ s sales do not always
indicate power over sales and price tomorrow.”) (Easterbrook, J.).
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a Elimination of AT&T as aVolP Competitor Will Not
Adversely Affect Mass Market Competition.

A few commenters express concern that the merger will eliminate AT& T asan
independent provider of Vol P services,?® but those concerns ignore current reality.
These commentersrely amost entirely on AT& T statements made at the timeits Vol P
service was launched more than a year ago, which suggested that AT& T would invest
heavily in Vol P with the intention of winning alarge customer base.®®® As noted above,
today’ sreality isvery different from AT& T’ s early press statements. In the wake of its
strategic refocus on business services, AT& T has ceased direct marketing for its VolP
service. Asaresult, AT&T isnot now and even without the merger will not be a
significant Vol P competitor on itsown. More significantly, the merger will not affect the
many other Vol P competitors that provide a much more substantial competitive threat to
SBC.*®

As these commenters note, when AT& T decided to cease active marketing of
traditional mass market services, it had initially intended to press ahead with its Vol P
offering. By mid-year 2004, AT&T had launched its Vol P service nationally. However,
AT&T redized as it gained experience with the service that its acquisition and customer

care costs were considerably higher than expected.** AT&T’s actual marketplace

288 See Qwest Pet. at 36 (“SBC is eliminating its largest potential rival in the Vol P
market.”); CFA Pet. at 10-11 (“[E]liminating AT& T CallVantage as a competitive threat
may have been afactor in SBC's acquisition of AT&T.”); ACN Comments at 24-25
(AT&T could still use AT& T CallVantage to serve the mass market).

289 See, e.g., CFA Pet. at 10.

% Seeinfra Section 111.F.4 (explaining that Vol P competitors are not adversely affected
by the fact that many ILECs have not yet offered DSL to consumers that do not purchase
its circuit-switched telephony).

1 See Reply Declaration of Cathy Martine (“Martine Reply Decl.”) 113, 4.
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success has not matched its early, publicly stated hopes,®? and AT& T made the
economic decision, given its enterprise focus, that continuing to pursueits Vol P offering
as originally envisioned was unsustainable and that it had to make severe cutsin its
marketing efforts.?*

Theseresults are in stark contrast to those of other existing Vol P competitors,
especially those that operate or can exclusively target broadband facilities. Most
obviously, and contrary to Qwest's claim,® SBC’s “principal” VolP rivals are clearly
the cable companies and companies such as Vonage, not AT&T. The nation’s cable
companies are facilities-based broadband providers and together pass approximately 85
percent of U.S. households with broadband service,>® and they are actively providing
VolIP service. Cox, Time Warner, and Cablevision offer Vol P throughout their service
areas, and have inherent advantages in providing VolP to their own customers. Vonage
has more than 600,000 customers and expects to “have more than one million by year's

end.”?*® Time Warner had 372,000 Vol P subscribers at the end of March and is

approaching 500,000 subscribers.”®” Cablevision has 400,000 Vol P subscribers and is

292 See Martine Reply Decl. 116, 7.
293 |d.

294 Qwest Pet. at 36.

2% See Nat'| Cable & Telecomms. Ass' n, Broadband Services, at
http://www.ncta.com/Docs/PageContent.cfm?pagel D=37 (last visited May 9, 2005)
(cable’ s advanced digital services are available to 88% of U.S. households passed by
cable); In re Annual Assessment of the Status of Competition in the Market for the
Delivery of Video Programming, Eleventh Annual Report, MB Dkt. No. 04-227, FCC 05-
13, at 12-13 91 18-19 (rel. Feb. 4, 2005) (noting that NCTA estimated that 95% of
occupied homes with atelevision were passed by a cable system at the end of 2003).

2% Erica Davis, Vonage Raises $200 Million in Bid to Capture Internet Phone Market,
San Jose Mercury News, May 6, 2005.

297 Id
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adding 7,000 each week.?® Comcast will offer VolP in 20 markets by the end of 2005
and throughout its territory by 2006.%° Other mgjor cable operators offer VolPin at least
some of their markets and have announced plans to expand their VolP services and to
offer Vol P throughout their territories by the end of 2006.

Such results aready dwarf those of AT& T's CallVantage service, and the cable
companies shareswill only continue to grow rapidly: indeed, cable MSOs may serve as
many as 1.75 million Vol P customers by the end of 2005, and 14 million by the end of
2009.3® “More than 25 million homes today can get phone service from their cable
operator” and industry observers predict that, driven by the growth in implementation of
VolP technology, cable telephony will be available to over two-thirds of U.S. homes by
the end of 2005, and to over 90 percent of U.S. homes by 2008.3" Analysts predict that
the growth of these and other VVolP providers “poses a significant competitive challenge’
to incumbent telephone companies.** Many other firms are making significant inroads
offering Vol P to customers who “bring your own broadband,” and AT&T is merely one

of many such competitors. For example, as Vonage confirms, it currently has nearly 10

298 Id

2% |n re Annual Assessment of the Status of Competition in the Market for the Delivery of
Video Programming, Eleventh Annual Report, MB Dkt. No. 04-227, FCC 05-13, 2005
WL 275740, 151 (2005) (citing Comcast Corp., Presentation to UBS 32nd Annual Media
Conference, Dec. 9, 2004, at 20; see also John Curran, Study Predicts Vol P Sector Wil
Grow 100-Fold by 2008, TR Daily, Aug. 30, 2004.

390 Stratecast Partners, The Year Ahead: Cable Outlook 2005, January 19, 2005, at 1-2.

301 Cable and Telecom: Vol P Will Reshape Competitive Landscape in 2005, Bernstein
Research, Dec. 17, 2004, at 2.

392 The Growth of Vol P, Comm. Daily, April 13, 2004, available at 2004 WLNR
6951619 (quoting Standard & Poor’s).
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times as many customers as AT& T.3*® Other “bring your own broadband” providers,
such as 8x8, Level 3, Trinsic (formerly Z-Tel), and Covad,** are entering and are wel-
positioned to be successful.*® AOL, which has 29 million ISP subscribers,**® has entered
the Vol P business and now offers unlimited local and long distance calling for $29.95 per
month. Cisco has announced that it will enter the market and offer a*bring your own
broadband” consumer Vol P service.”’

In short, AT&T isnot aunigue VolP competitor, and AT& T’ s Vol P offering does
not command any significant share of the mass market. Many other competitors offer the
same essential capabilitiesas AT&T; AT& T’ s brand demonstrates no particular
advantage for the company in the provision of VolP services—and even limits AT&T’s
ability to target its marketing to broadband-enabled customers. Cable and other firms
focused on broadband services are far better positioned for success in the provision of
these servicesthan isAT& T standing alone. Under these circumstances, elimination of

AT&T asaVolP competitor will not adversely affect mass market competition.

393 \/ onage Opp. at 3.

3% There are “more than 400 smaller Vol P outfits chasing Vonage.” Press Release,
Vonage, Om Malik, Vonage' s Smooth Operator (Feb. 8, 2005), available at
http://www.vonage.com/corporate/press_news.php? PR=2005 02 08 0; see also Carlton
& Sider Decl. 1 28.

3% See, e.g., Ken Brown & Almar Latour, Heavy Toll: Phone Industry Faces Upheaval
As Ways Of Calling Change Fast, Wall St. J., Aug. 25, 2004, at A1; Shawn Young, A
Price War Hits Internet Calling, Wall St. J., Aug. 26, 2004, at D1; Utendahl, Vonage-
Telecom Services. VolP, Co. Update, Vol P Pioneer Paints Upbeat Picture of the Future,
at 7 (Nov. 4, 2003); Everything over IP, Merrill Lynch, at 16, available at www.vonage.
com/media/pdf/res 03 12 04.pdf. Overall, anaysts estimate the cost per subscriber at
$568 for circuit switched telephony, but $152-375 for premises powered VolP. Press
Release, Comcast, Comcast Report Second Quarter 2004 Results, at 10 (July 28, 2004).

3% Time Warner Inc., SEC Form 10-Q Statement (filed November 3, 2004) at 2 (third
guarter 2004).

397 See http://www.linksys.com/voice (visited May 5, 2005).
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b. Wireless Services Are Important Competitors for Wireline
Carriers and the Merger Will Not Reduce That Competition.

Some merger opponents question whether wirel ess services are perfect substitutes
for wireline services.*® But that is not the relevant question. Among the merger
opponents, Qwest admits that wireless is an increasingly important intermodal competitor
to wireline services, and states that “no one can dispute that substitution occursin the
long distance market.”3® Indeed, Qwest states that “[c]onsumers have demonstrated that
they are increasingly willing to replace our wireline service with the wireless services of
our competitors.”*'° Yet other opponents, like NASUCA and CFA, deny that wireless
services provide competition for wireline services because, anong other reasons,
according to these opponents, only asmall percentage of consumers have “cut the cord”
and dropped wireline service entirely.®* These commenters ignore evidence that
wireless substitution is significant and growing. More important, they completely ignore
the very significant migration of voice traffic — both local and long distance — from
wirelineto wireless carriers. A Y ankee Group survey in October 2004 reported that “in
U.S. households, more than 36% of local calls and 60% of long-distance calls have been

replaced by wireless.” " That trend is reflected in the continuing decline in wireline

398 £ g. Qwest Pet., Bernheim Decl. 1 79-81; NASUCA Comments, Selwyn Decl. at 30-
33.

399 Quvest Pet. at 25, 28, 34-35 (“Qwest agrees that residential wireless services are a
substitute for consumer wireline voice and data servicesin our region, . . .. [o]ur
[unaffiliated] competitors have every incentive to, and do, design their servicesto
encourage wireline replacement.”).

310 gaid. at 35.

31 NASUCA Comments, ETI Report at 30-35; ACN Comments at 18-19; Cbeyond at 31-
32 and Wilkie Decl. 11 43-44.

312 Carlton & Sider Decl. ] 22.
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minutes. Indeed, the Commission has expressly recognized the extent of “minute
substitution.” 33

The merger opponents may ignore this phenomenon, but wireline carriers cannot.
Cheyond' s expert suggests that “only six million households have cut the cord, despite
wireless prices falling 80 percent.”** Hefails to note that the number of wireless
minutes used are increasing while the number of wireline minutes are decreasing. Itis
clear that wireless substitution is an important competitive phenomenon even beyond the
cases of complete replacement, and that the threat of partial or complete wireless
substitution is afactor constraining wireline pricing.**°

Severa merger opponents try to diminish the significance of the intermodal
competition from wireless carriers by pointing out that SBC is a part-owner of Cingular

Wireless. But the significant and growing substitution of wireless minutes and lines for

wireline minutes and lines has occurred notwithstanding the ownership of wireless

313 See, e.g., Cingular/AWS Order 1237 and n.551; Ninth CMRS Competition Report
19 213-14; In the Matter of Section 272(f)(1) Sunset of the BOC Separate Affiliate and
Related Requirements, 18 FCC Rcd 10,914, 10,919 8 (2003).

314 Cbeyond Pet., Wilkie Decl. 148.

315 Quest’ s expert, Professor Bernheim, mischaracterizes the declaration submitted by
Professor Richard Gilbert in the Cingular/AWS merger. Contrary to Professor

Bernheim’ s statement, Bernheim Decl. ] 79, neither Professor Gilbert nor Cingular
contended that wireless service does not compete with wireline. Rather, Professor
Gilbert observed that “consumer substitution fromwireless to wireline would not be
sufficient” to constrain wireless pricing, and therefore it was reasonable to look at a
wireless-only product market in evaluating the merger of two wireless carriers.
Application for Transfer of Control in the Matter of AT& T Wireless Corp., WT Docket
No. 04-70, Ex. 1, Attachment 1 (Declaration of Professor Richard Gilbert), 144 (March
18, 2004) (emphasis added). The Commission appreciated this distinction: “[W]e agree
with the Applicants that few customers would substitute other telecommunication
services, such as wireline services, for mobile telephony services.... However, some
consumers may find wireless services to be a good substitute for wireline service.”
Cingular/AWS, 19 FCC Rcd. at 21558, 1 74 n. 267.
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carriers by SBC and other ILECs and has flowed from the vigorous competition among
wireless carriers. Evenif, contrary to fact, SBC had an incentive to cause Cingular to not
compete, firms such as Sprint, Nextel, T-Mobile, U.S. Cdllular, Metro PCS, Leap
Wireless and others have no incentive to pull their punchesto protect wireline
businesses.*'® Moreover, BellSouth, which has 50% control of Cingular has no new
incentive as aresult of the SBC/AT&T deal not to compete for wireless business. The
FCC rgjected such an argument with respect to SBC and Bell South in approving the
Cingular/AT& T Wireless merger.®

SBC’'s merger with AT& T has no impact on wireless competition. AT&T has no
significant wireless operations, and therefore the merger will have no impact on the vigor
of intermodal competition. While Qwest, rewriting very recent history, incredibly claims
that the Commission “only allowed the Cingular/AT& T Wireless merger” because it
concluded most consumers do not now consider wireless service to be a close substitute
for their wireline primary line,*® in fact the Commission found that any potential harm to

intermodal competition from that merger was “quite limited.”**° This was primarily

316 While Sprint is currently an ILEC in some areas, it has announced plans to spin off
that business following its proposed merger with Nextel. Even today, most of Sprint’s
profits come from its wireless business, not its wireline business. See Sprint Corp., SEC
Form 10-K Statement, at 4-6 (providing information for year ending December 31, 2004)
(reporting wireless net operating revenues of $14.647 billion against combined local and
long distance net operating revenues of $13.348 billion and wireless operating income of
$1.766 billion against combined local and long distance operating losses of $1.823
billion). Similarly, ALLTEL, the nation’s sixth largest wireless carrier, which has agreed
to merge with Western Wireless, is an ILEC but has extensive wireless operations outside
its ILEC territory. It too haslittle to gain and much to lose from failing to compete
aggressively in its wireless business.

317 See Cingular/AWS, 19 FCC Rcd. at 21618, 11 247-48.
318 Qwest Pet. at 27.

319 Cingular/AWS Order, 19 FCC Rcd. at 21618, 1 247. Moreover, Qwest itself has
highlighted the competitive pressures that wireless services exert on its wireless business.

Footnote continued on next page
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because of the other sources of intermodal competition faced by SBC and BellSouth,
including other independent wireless carriers.®®® None of the commenters has made any
showing as to how this merger will in any way affect the development and growth of
intermodal competition between wireless and wireline carriers. The Commission should
reject the speculative claims made by merger opponents.

C. The Merger Will Not Affect Other Sources of Mass Market
Competition.

The merger opponents do not even question the existence or significance of other
sources of mass market competition. AsSBC and AT& T demonstrated in the Public
Interest Statement, cable companies also offer circuit-switched telephony in many
markets and have won millions of customers. Other CLECs have negotiated commercial
arrangements to use SBC’ sfacilities, or provide service through their own switches by
leasing SBC loops. The Commission has determined that SBC hasirreversibly opened its
local markets to competition in compliance with Section 271 of the 1996 Act, and federal

and state regulation continues to constrain SBC’ s wholesale and local exchange pricing

Footnote continued from previous page

Qwest Communications International Inc., SEC Form 10-K Statement (filed March 1,
2005) at 62 (providing information for year ending December 31, 2004). (“We compete
in arapidly evolving and highly competitive market, and we expect competition to
intensify. We have faced greater competition in our core local business from cable
companies, wireless providers (including ourselves), facilities-based providers using their
own networks as well as those leasing parts of our network (unbundled network
elements), and resellers. . . . Our revenue decline over the past few yearsis largely
attributable to our continued loss of access lines, which isaresult of increased
competition and technology substitution (such as wireless and cable substitution for
wireline telephony.)”.

320 The Commission noted that other independent wireless carriers have every incentive
to exploit the opportunity to draw consumers away from wireline service and that severa
regional carriers were actively promoting “cord cutting.” Id.,  248. It also observed that
there are other sources of intermodal competition such as cable and VolP providers. 1d.
at n. 590.
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aswell. No commenter seriously contends that the merger will have any impact on any

of these competitive and regulatory constraints on local service pricing.

* %k k k x x %

In short, AT&T is not an active, price-constraining competitor in the mass market.
Where either SBC or AT&T is*“not asignificant competitor” in the market or does “not
possess any special retail assets or capabilities that would make it more likely than other
carriers to become a major participant in the mass market,” the merger “is not likely to
affect adversely competition in this consumer market.”*?! That should be the end of the
inquiry here: the merger cannot have any adverse effect on mass market competition.

4. Vol P Competes Robustly with Traditiona Voice Service Even
Without “Naked DSL” Services.

Severa opponents, including CFA and the Texas Office of Public Utility Counsel,
contend that until or unless SBC offers DSL to consumers that do not purchase its circuit-
switched telephony (i.e., “naked DSL"), the Commission may not consider VolP asa
source of competition to SBC’slocal voice service.®** But this argument does not reflect
competitive redlities and customers' choices today (as evidenced by the large number of
customers that have chosen Vonage and similar companies), and is nothing more than a
thinly disguised effort to inject into this merger proceeding an industry-wide issue that is

squarely pending in another proceeding before the Commission.

321 \WorldCom/MCI, 13 FCC Rcd. 18025  129.

322 gee, e.g., CFA Pet. at 16; Texas O.P.U.C. Comments at 6-7; Qwest Pet. at 32;
Chbeyond Pet. at 33 & n.106.
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The fact that most ILECs have not yet offered “naked DSL” or are only beginning
to do so has not deterred the growth of Vol P: there were more than amillion VolP
subscribersin the United States at the end of 2004, and that number was growing
rapidly.®* Thus, while still nascent, Vol P clearly is a growing source of competition for
SBC’s and other wireline carriers' circuit switched telephony. And significantly, a
growing source of VolP competition is the cable companies. All of the major cable
operators have either begun to offer or are rolling out their own Vol P services.*** Cable
VolP, which is an obvious and robust alternative to wireline circuit-switched telephony,
is of course not dependent on the ILECS' provision of “naked DSL”.

Moreover, even if cable operators were not offering their own Vol P services, the

availability of their broadband service belies the contention that the absence of DSL

323 Stephen Lawson, What's Next for Net Phones, PC World, Mar. 7, 2005, at
http://www.pcworld.com/resource/article/0,aid,119911,pg,1,RSS,RSS,00.asp (“[B]y the
end of 2004 there were more than 1 million VolP subscribersin the U.S. alone.”); Press
Release, ‘ Wave of the future’ - Businesses invest in telephone service via the Internet,
Halpern Capital, Mar, 22, 2005, at http://www.hal perncapital .com/press.php?id=21
(“over 1 million Vol P subscribers in the United States at the end of 2004”). As noted,

V onage alone now has over half a million subscribers and is growing at 3% per week,
Vonage' s subscriber base could easily triplein ayear. See Press Release, Vonage
Becomes First Broadband Telephony Provider To Activate Over 500,000 Lines, Vonage
web site, Mar. 7, 2005, at http://www.vonage.com/corporate/press_index.php?
PR=2005_03 07_1 (noting the company is adding 15,000 lines per week). Analysts
expect VolPto serve 17 million U.S. households by the end of 2008. Press Release, The
Yankee Group Expects the Consumer Local VolIP Industry to Grow More Than 100
Times Its 2003 Sze, Aug. 30, 2004 at http://www.yankeegroup.com/public/

news releases/news release detail.jsp?ID=PressReleases/news 08302004 _cts.htm.

324 See Peter Grant, Here Comes Cable ... And It Wants A Big Piece of the Residential
Phone Market, Wall St. J. at R4, Sept. 13, 2004; Comcast To Challenge Phone
Companies with National Rollout, 24 Comm. Daily 103, May 27, 2004, available at 2004
WL 60706138; Cable MSOs Pick Up VoI P Pace, Shrug Off Vonage, 24 Comm. Daily
100, May 24, 2004, available at 2004 WL 60706097; see also Cable Groups See Vol P
Services Take Off, Fin. Times, Apr. 12, 2005 (“ The rate at which telephone usersin the
US are switching from traditional operators to services provided by cable companiesis
higher than previously envisaged.”).
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moots the significance of VolP competition. Cable companies are the dominant
providers of broadband today.®* Roughly 52.7 percent of customers with high-speed
lines take cable modem service in SBC' s states while only about 43.3 percent take ADSL
service.*® Moreover, the vast majority of residential consumersin SBC's region have
access to cable modem services.**’ In addition, other technologies such as fixed wireless

solutions including Wi-Fi and Wi-Max, 3G CMRS, personal area networks, fiber-to-the-

325 Availability of Advanced Telecomms. Capability in the United States, Fourth Report to
Congress, 19 FCC Rcd. 20540, 20568 (2004) (as of December 2003, cable modem
service represented 75.3% of advanced service lines and 58% of high-speed lines); see
also Memorandum Opinion and Order, Petition for Forbearance of the Verizon
Telephone Companies Pursuant to 47 U.S.C. § 160(c), 19 FCC Rcd 21496, 21506-07
1122 (2004) (“ cable modem providers control amajority of all residential and small-
business high-speed lines’); id. at 21510-11 § 30 (“[ T]he BOCs have limited competitive
advantages with regard to the broadband elements, given their position with respect to
cable modem providers and others in the emerging broadband market.”).

32 |ndus. Anal. & Tech. Div., FCC, High-Speed Services for Internet Access: Satus as of
June 30, 2004, Thl. 7 (2004) (reporting 5,414,071 ADSL high-speed lines; 6,592,712
cable modem service high-speed lines; and 12,498,476 total high-speed lines). The FCC
staff withheld data for high-speed cable modem lines in Nevada and Oklahoma from the
report to maintain firm confidentiality. To provide a meaningful comparison, we
likewise omitted the ADSL and total high-speed line counts for those two states from the
statistics reported in the parenthetical at the beginning of this footnote and the
percentages appearing in the text above. However, the FCC reports atotal of 204,875
ADSL high-speed linesin Nevada and Oklahoma, id., which is smaller than the
difference between ADSL and cable modem service for the other 11 states. Therefore,
excluding the two states from the cal culation does not alter the result that there are more
cable modem service lines than ADSL lines throughout SBC’ s 13-state region.

Moreover, the ADSL numbers overstate SBC's market share because SBC is not the only
ADSL provider in these states.

327 Data reported by cable companies to Nielsen Communications suggests using 2000
census data, adjusted by a demographics program of Claritas Production Systems, to
update the data, that at least 71%, and possibly more, of householdsin SBC's footprint
have access to cable modem service. Furthermore, cable companies can provide
broadband service to over 105 million homes nationwide, Nat’'| Cable & Telecomms.
Ass'n, Broadband Services (May 2005), at http://www.NCTA.com/DocsPage
Contest./cfm?page ID = 37 out of the over 111 million homes, Jason Fields, America’s
Families and Living Arrangements. 2003 (2004) at http://www.census.gov/prod/2004
pubs/p 20-553.pdf.. Nationwide, over 60% of all zip codes have more than two
broadband providers today, and over 80% of all zip codes have at |east two. Press
Release, High Speech Connections to the Internet Increased 15% During the First Half of
2004 for aTota of 32 Million Linesin Service (Dec. 2004) at http://www.fcc.gov/
Bureaus/Common_Carrier/Reports/FCC-state |ink/IAD/hspd/204.pdf.
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home, and broadband over power lines do and increasingly will provide competitive
alternatives.**® Consumers who want to abandon their circuit-switched telephony service
altogether for Vol P therefore have an option to do so amost everywhere. There
accordingly islittle risk that refusing to offer “naked DSL” could somehow squelch Vol P
competition.

Likewise, the widespread availability of competitive alternatives to DSL
including cable modem service answers CFA’s complaint that customers who want to cut
the cord need to maintain wireline voice services even if they want just broadband
access.*”® The picture CFA paints does not describe the vast majority of households.
And, before mandating that SBC — or any other company — satisfy the demands of the
small minority of households that want broadband access without either wireline voice or
cable television services, the Commission must ask itself one crucial question: Can it
justify command-and-control regulatory interference in a still immature and increasingly
competitive market to prevent providers from capitalizing on what — based on the
frequency with which providers bundle services — appear to be significant economies of
scope? The answer is obvious.

In all events, the issue of whether ILECs should be required to offer “naked DSL”

has been squarely raised in the Commission’s Notice of Inquiry.3*® NASUCA, Vonage,

328 See, e.g., Wireless Broadband Access Task Force, FCC, Connected on the Go:
Broadband Goes Wireless 73-76 (Feb. 2005); Availability of Adv. Telecomms. Capability
in the United States, GN Docket No. 04-54, Fourth Report to Congress, FCC 04-208, at 8
(rel. Sept. 9, 2004).

329 500 CFA Pet. at 16-17.

330 |n re Bell South Telecomms., Inc. Request for Declaratory Ruling That State Comm' ns

May Not Regulate Broadband Internet Access Servs. by Requiring BellSouth to Provide

Wholesale or Retail Broadband Servs. to Competitive LEC UNE Voice Customers,
Footnote continued on next page
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and the New Jersey Division of the Ratepayer Advocate even expressly suggest that the
Commission impose a“naked DSL” requirement as a condition of the merger.®* But the
“naked DSL” disputeis not afunction of or affected by this merger in any way. Indeed,
for this very reason, the Alliance for Public Technology specifically recommends that the
Commission not insert the “naked DSL” issue into this proceeding, suggesting that the
Commission should instead “follow its practice of declining to consider matters in merger

proceedings that are not unique to a specific merger.”>*

Footnote continued from previous page
Memorandum Opinion and Order and Notice of Inquiry, WC Dkt No. 03-251, FCC 05-78
(rel. Mar. 25, 2005).

31 See NASUCA Comments, Attach. A, at 52; New Jersey DRA Comments at 29 &
Nn.71; see also Vonage Opp. at 19-22. Vonage' s assertion that “DSL tying represents a
classic violation of the antitrust laws,” Vonage Opp. at 20, 22, is plain wrong. Vonage
actually accuses SBC of reverse tying — sacrificing its competitive position in the highly
contested and growing market for broadband servicesin order to advantage itself in the
less-contested and shrinking market for POTS. Broadband competition, and the merged
company’ s motivation to earn broadband revenues, provides ample protection against
such a strategy. See Phillip E. Areeda & Herbert Hovenkamp, Antitrust Law § 1734c2 (2d
ed. 2004) (“Areeda & Hovenkamp™) (noting that reverse tying will work only if
consumers are “foolish”); see No. Pac. Ry. Co. v. United Sates, 356 U.S. 1, 6 (1958).
Becausereversetying isirrational as astrategy, “[i]n no recent case. . . has a court
condemned atie in where there was an express finding that the defendant had no market
power in the tying product,” Herbert Hovenkamp, Economics and Federal Antitrust Law
§ 8.3, at 218 (1985); see Areeda & Hovenkamp § 1700d3 (“By definition, atieis not
present . . . when the buyer can obtain the tying product on equally advantageous terms
from other sources.”). The Commission has no basis for reaching a contrary decision
here. To the contrary, broadband competition may create an incentive for ILECsto offer
“naked DSL”, without the need for Commission rules or requirements. See, e.g., Lynn
Stanton and Paul Coe Clark 111, Verizon Offering ‘ Naked DS’ After Voice Provider
Switches, TR Daily, Apr. 18, 2005; SBC/ATT and Verizon/MCI Mergers — Remaking of
the TeI ecommunications | ndustry Hearing Before the Senate Comm. on the Judiciary,
109" Cong. 14-15 (Mar. 15, 2005) (Fed. News Serv. Transcript) (testimony of Edward E.
Whitacre Jr., Chairman and CEO, SBC Communications Inc.).

332 Alliance for Public Technology Comments at 6.
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The Merger Will Not Decrease Competition in the Provision of
Telecommunications Services to Business Customers.

Aside from unfounded claims of discrimination with regard to specia access, the

merger opponents point to no structural barriers to competition in the retail business

marketplace. In the absence of such barriers, there is no realistic chance that the merger

will produce any anticompetitive effects. The merger opponents do not dispute the

following facts established in the Public Interest Statement:

A host of new competitors, relying on both traditional and new
technologies, are present and will remain present across the
business marketplace.

The Commission has repeatedly found in its merger orders that
markets for both “local” and “long distance” services provided to
larger businesses are “increasingly competitive.” 3%

Many CLECs other than AT&T can and do provide vigorous and
effective competition for business customersin SBC territory.

SBC and AT&T are not each other’s closest substitutes, but rather
are largely complementary, with respect to the services they
provide business customers.

Business customers’ service needs are heterogeneous, making
coordination or collusion difficult.

The business tel ecommuni cations marketplace has strong bid
market characteristics, in which large, long-term contracts make
coordination unlikely.

Indeed, the intense competition in this segment resulting from factors the merger

cannot remotely affect isillustrated by the words of the merger opponents themselves —

virtually all competitors of SBC or AT&T. For example, inits 2004 Form 10-K,

SAVVIS Communications states;
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We have experienced and expect to continue to experience pricing
pressure in the markets we serve. Prices for |P VPNs and Internet access
and services have decreased significantly in recent years, and we expect
significant price declines in the future.**

Similarly, Qwest statesin its 2004 Form 10-K:
With increased levels of competition in the telecommunications industry
resulting from statutory and regulatory developments and technol ogy

advancements, we believe competitive providers are no longer hindered by
historical barriersto entry.>*

In contrast with these statements, and in the absence of complaints or evidence of
structural barriers to competition in the business marketplace, these opponents now
complain about the specter of “mutual forbearance” or “tacit collusion” between a
combined SBC/AT&T and acombined Verizon/MCI. However, these complaintsfly in
the face of the simple economic facts surrounding the transaction and ignore the
fundamental characteristics of this transaction and of the marketplace changes that drive
it: (1) rather than trigger forbearance, the merger will advance direct and substantial
competition outside SBC territory and beyond SBC’ s existing out-of-region MSAS; (2)
whole sets of new competitors have emerged as aresult of the rapid devel opment of new
technologies; and (3) sophisticated customers demand new, efficient end-to-end services

that the merged company will be able to provide.

Footnote continued from previous page

333 See, e.g., Bell Atlantic/GTE, 15 FCC Red. at 14768, 1 120; SBC/Ameritech, 14 FCC
Rcd. at 14760, § 100 n.212; WorldCom/MCI, 13 FCC Rcd. at 18064, 1 65; AT& T/TCG,
13 FCC Rcd. at 15247, 15256, 15257, 1 28, 37, 40.

334 SAVVIS Communications, SEC Form 10-K Statement (filed March 4, 2005) at 20
(providing information for year ending Dec. 31, 2004) (emphasis added).

3% Qwest Communications International Inc., SEC Form 10-K Statement (filed March 1,
2005) at 8 (providing information for year ending December 31, 2004) (emphasis added).
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The competitor opponents of this transaction point to nothing (other than their
unfounded discrimination allegations) that impedes the ability of competitors to compete
in the business marketplace. They hardly mention MCI, except to make the nonsensical
assumption that it will stop competing if acquired by Verizon; they virtually never
mention Sprint; they ignore their own emphasis on Qwest as an aggressive nationwide
competitor; they pretend Time Warner, Comcast, and other cable companies, with new
capabilities not dependent on the copper-based tel ephone network, do not and will not
exist in the business marketplace; and they belittle the strength and expertise of systems
integrators such as EDS and IBM. It is noteworthy that the complaining CLECs do not
claim an inability to compete just as successfully as AT& T does when it operates as a
CLEC. Thus, itisplainthat thereis plenty of competition from CLECs other than AT& T
to satisfy customer demand in SBC' s territory.

At heart, the competitor opponents of the transaction do not speak for, and do not
represent, the interest of the ultimate arbiters of whether the proposed transaction isin the
public interest: customers. In fact, asdiscussed infra, business customers of al sizes
and types support the merger of SBC and AT&T. They do so for two fundamental
reasons. (1) given the recent rapid technological development of the telecommunications
marketplace, the wealth of qualified competitors, and the largely complementary nature
of SBC and AT& T offerings, the transaction will not reduce competition; and (2) the
combined company will be able to respond to core customer needs (end-to-end services,
consolidated networks over which a single company will be able to maintain control and
provide high quality, uninterrupted service, a complete package of well-integrated

services, and efficient billing and other customer service mechanisms) in away that
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neither SBC nor AT&T could on its own. No opponent of the transaction provides any
evidence to suggest that the customers are incorrect in these rea -world judgments.
1 Contrary to Opponents’ Suggestion of Concentration, Rapid

Technological Change Will Continue To Increase the Quantity and
Quality of Competition.

Severa opponents cite general share data to suggest that competition for business
telecommunications services is concentrated and subject to the risk of anticompetitive
effects, and complain that SBC and AT& T have not defined markets or quantified
concentration.*® They ignore, however, that, as an economic matter, shares may misstate
the competitive significance of existing firms and new entrants. Historical and current
market shares obviously overstate SBC’ s local “market power” because they reflect its
historical position in local markets prior to the 1996 Act. They also do not fully reflect
the dramatic increase in the importance of data services, the advent of cable and VolP
competition, and the dramatic increase in wireless usage. Since 1996, SBC and other
ILECs have been losing the local business of commercia customers to many competitive
providers.®’ Indeed, the Commission has repeatedly recognized that numerous CLECs

are quite successfully competing to provide local services to business customers.>®

3% See ACN Comments at 8, 27, 49; CompTel-ALTS Pet. at 7, 23-26; CFA Pet. at 22;
Qwest Pet. at 2-3, 15, Bernheim Decl. at 1159, 69-73 [redacted].

337 See, e.g., Eschelon Telecommunications SEC Form 10-K Statement (filed March 31,
2005) at 2 (providing information for year ending December 31, 2004) (“Competitive
service providers such as us continue to gain market share from the ILECs. According
to the FCC, as of December 31, 2003 competitive service providers served 29.6 million,
or 16%, of the switched access linesin the United States, an increase of 19% over the
prior year.”). See also, Broadwing Communications Names John McLeod Chief
Operating Officer, Wall St. J. May 4, 2005, available at http://online.wsj.com/article/
0,,PR_CO_20050504 003550-email,00.html (“We are fortunate to have an industry
leader like John assume the role of COO for Broadwing. Under his leadership the
network and customer operations of Broadwing have flourished and we look forward to
new and even greater successes for Broadwing, our customers and investors, through this
new and expanded role,” said Dr. David R. Huber, Chairman and CEO of Broadwing

Footnote continued on next page
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Thus, theissue is not whether SBC has had alarge static share of the market, but
whether it could retain that shareif it were to raise prices following the merger. In
arguing that the merger poses that risk, the merger opponentsironically largely ignore the
new entrants and the changing technological paradigm of business competition. Thisis
particularly odd inasmuch as they themselves are among the firms that have entered with
landscape-changing | P-based solutions.

For example, on March 7, 2005 Global Crossing announced it was launching a
VolIP product called Local Digital Service, which isamed at enterprise customers, and
allows customers using Global Crossing’s Vol P service to have local phone numbers
across Global Crossing's footprint.>*® Similarly, XO Communications recently launched
“itsindustry-leading Voice over Internet Protocol (VolP) services bundle for
businesses. . . in 45 mgjor metropolitan markets, which includes more than 1,000 cities
nationwide. XOptions Flex . . . gives business customers enhanced features,

functionality and value for their voicein Internet services, al in one simple package.” **

Footnote continued from previous page

Corporation. ‘I am very excited to have the opportunity to lead the operating units of a
company as well positioned and with as much potential as Broadwing,” said McLeod.
‘Our people, network, services and customer experience are powerful forces that come
together to make Broadwing the most compelling choice for large enterprises and carriers
seeking an integrated communications partner committed to meeting their needs and
exceeding their expectations.’”).

3% See, e.g., Bell Atlantic/GTE, 15 FCC Rced. at 14768,  120; SBC/SNET, 13 FCC Rcd.
at 21301, § 20: AT&T/TCG, 13 FCC Red. at 15250,  27: WorldConVMCI, 13 FCC Red.
at 18073-18074, ] 85-87.

339 See Press Release, Global Crossing Announces New Vol P LDS Service Offering
Enterprises Extended Local Presence, at http://www.global crossing.com/xml/news
/2005/march/07.xml (Mar. 7, 2005).

340 Press Release, XO Communications, Inc., XO Communications Launches Business
VolIP Services Bundle Nationwide (Apr. 18, 2005), available at
http://www.xo0.com/news/227.html.
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Asthe Chairman of XO recently testified: “I1P-Enabled services are, indeed, changing the

1341

voice and data marketplace. Qwest’s Chairman made asimilar point over ayear ago:

At this point, the Bells' phone-line monopolies are gone. It’s history. It's
over. Phone service has become a commodity because | can get dial tone
in Denver or Atlanta or New Y ork or Los Angeles from seven to 10
different companies, without any problem. | can get five or six wireless
companies. | can get the [local] telephone company, the incumbent local
exchange carrier. Or | can get it from a small company or alarge
company like MCI or Sprint. Or | can get telephony over the Internet as
an information service. Now, if you are going to compete, you have to
compete with a commodity mind-set.>*

The competitive opponents seek to dismiss all this competition out of hand by
suggesting it is subject to a special access bottleneck. This argument not only fails for al
the reasons discussed above;*® it flies in the face of the competition which has aready
intensified over the past nine years notwithstanding the same alleged specia access
barriers. It completely ignores the extent to which this competition includes offerings
from cable providers, equipment vendors and other compani es emphasizing reduced
reliance on the public telephone network.>*

The merger opponents who assert that cable companies provide

telecommunications services only to those business customers who are located in

%41 Grivner Testimony at 3.

342 See Almar Latour, Boss Talk: Now Comes the Hard Part — Having Rescued Qwest,
Notebaert Sees Bells' Future Depending On Service, Internet Wall ST. J. at B1, Jan. 19,
2004 (quoting Qwest Chairman Richard Notebaert).

343 See Section 111.B supra.

344 Contrary to the suggestion of opponents of the transaction (see, e.g., ACN Comments
a 14; CBeyond Pet. at 28; Qwest Pet. at 29-30), |P-based services offered by cable
companies —involving both use and non-use of SBC facilities — have become a
significant factor in the business marketplace. Thiswas true even for the largest business
customers. SBC, 2004 DS 1/T-1 Disconnect Sudy at 16; Carlton & Sider Reply Decl.

1 29.
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primarily residential areas* ignore how rapidly the marketplace is evolving. Cable
companies are rapidly looking to provide telecom services to businessesin all aress,
expanding beyond residential areas. For example, Comcast has formed an agreement
with Level 3 to extend Comcast’ s fiber footprint viainter-city and metro dark fiber,
which will better enable Comcast to provide voice, data and video services to business
customers.**® With expanded fiber networks capable of reaching small and medium
businessesin al areas, cable companies are poised to be a significant competitive threat
in the provision of voice and data services to businesses of al sizes.

Indeed, business customers of all sizes report rapidly increasing adoption of IP
data services and Vol P, whether through cable companies or otherwise, and repeatedly
note that their interest in these technol ogies opens new competition for traditional
carriers.®’ For example, the Chief Information Officer of Fremont Bank, acommunity
bank in northern Californiathat uses SBC for many of its telecom services, states:

| firmly believe we have options for our telecommunications solutions,

and indeed we keep those options open by welcoming quotes from other
providers. Inthe most recent past we have received quotes from

345 See Qwest Pet. at 29-30 & Bernheim Decl. 1 65; ACN Comments at 14.

34 Press Release, Comcast Extends National Fiber Infrastructure (Dec. 7, 2004), at
http://www.tel ephonyworld.com/cgi-bin/news/viewnews.cgi ?category=al | & id
=1102475813.

347 See, e.g., Statement of William S. Johnson, Chief of Staff, ORCO Construction, Apr.
13, 2005 1114, 7 (“ Johnson Statement”) (ORCO isimplementing a new Avaya-based
VoIP service, and “has solutions — including, for example, VolP, IP-based data solutions,
and wireless capabilities — that can be run over other broadband networks, whether
telecom or not.”); see also Carlton & Sider Reply Decl. 72 (discussing customers that
have adopted |P-based technology, including a Wisconsin-based insurance company that
has adopted Vol P and | SP services through cable companies and others, and an
Oklahoma bank that uses Cox for data connectivity, using a cable that “physically enters
the building at a different point and through a different method than SBC’s DS3 frame
connection™).
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companies new to the industry. For example Time Warner has laid
extensive fiber throughout our region, and can offer equivalent data and
voice services that we currently get from SBC. Comcast is also laying
fiber. VolP providers like Cisco and Skype abound. Fiber has become an
effective way for businesses in our region to leverage their existing

tel ecommuni cations services.

In thislight, | do not believe that the proposed SBC and AT& T will result
inanincreasein pricing. Thefight isreally no longer about copper-based
services, but about fiber and satellite infrastructures. The number of
vendors out there that have appeared on the scene with fiber and Internet
connectivity for Vol P should prevent any anticompetitive effect from this
merger. If anything, you could make the argument that the newer players
have the advantage. They have more mobility. They do not have to deal
with the fiscal constraints of an extensive copper, analog, non-switched
legacy environment.*®

Mazzio's Corporation, which operates eighty restaurantsin four states, notes that:

Cox Cableisaprimary provider of voice and data servicesto Mazzio's.
We recently converted our data services from SBC to Cox. In addition,
Mazzio’'s uses Cox for local voice service in the areas where Cox provides
those services. Where Cox does not offer local voice service, Mazzio's
uses SBC and others, including Charter Cable.®*

Similarly, the Milwaukee Journal-Sentinel reports adoption of Time Warner VolP
service at various locationsin Wisconsin.®** Industry-wide, the portion of
telecommuni cations spending allocated to |P technologies has increased dramatically,
and is still growing.®* As customers attest, competition from new technology is thriving.
For example, the Director of IT at National University in California notes, “[n]ew

technol ogies have opened up many opportunities for the University and we anticipate that

348 gtatement of Michagl Moran, Vice President and Chief Information Officer, Fremont
Bank, May 3, 2005, 11 4-5 (“Moran Statement”).

349 Statement of Pat Patterson, Vice President of Information Systems, Mazzio's
Corporation, 11 1, 3 (“Patterson Statement”).

30 Statement of Tom Kress, Director of Information of Technology, Milwaukee Journal
Sentinel, April 14, 2005, § 3 (“Kress Statement”).

%1 Reply Declaration of Walid Bazzi (“Bazzi Reply Decl.”) 1 27.
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our options will increase in the future.”*** And as the Vice President for Accounting and

Information Systems of the Dairy Farmers of America, based in Missouri, concludes:

My own view is also that the telecom market will remain extremely
competitive even with consolidation between local service providers and
long distance providers. There are so many different technology options
for consumers now such as Vol P and wireless, which phone companies
will have to continue to compete with other types of companies.®*

2. The Business Marketplace Is Not Captive to aHighly
Concentrated Set of Providers.

The marketplace trends towards use of new technology and outsourcing — both of
which are in addition to the presence of other IXCs, ILECs, network providers, and
CLECs—directly trand ate into increased competition in large and medium-sized
business telecom procurements. As discussed in the Public Interest Statement, awide
and heterogeneous array of competitors, including not only IXCs and ILECs, but also
systems integrators, nationwide network providers, CLECs, cable companies, and
equipment vendors, provide substantial competition on every permutation of customer
demand.

Statements submitted by SBC’'sand AT& T’ s customersillustrate that there is
vibrant competition from a growing array of sources that would render post-merger
coordination or unilateral effects afruitless exercise. Thisis true across the board:
regardless of whether customers are national, regional or local; whether they are large or

small; whether they use only one of the companies or both as a supplier of

%2 Statement of Eileen D. Heveron, PhD, Director of IT, National University, May 4,
2005 at 1 (“Heveron Statement”).

3 Statement of Joel Clark, Vice President of Accounting and Information Systems,
Dairy Farmers of America, April 29, 2005, at 1 (“Clark Statement”).
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telecommuni cations services, where they are located, or what they sell, they
overwhelmingly tell the same story: the merger of SBC and AT& T will not undermine
competition.

For example, Gregg Appliancesis a high-end consumer electronics and appliance
retailer that operates stores in eight southeastern states.*** Similar to many business
customers, it uses awide range of vendors for its various telecommunications needs:
SBC for data and local voice services, AT& T and “various mom and pop operators’ for
voice and some data services outside of SBC' sterritory; and Qwest for all itslong-

distance and toll-free service.*® Gregg's Chief Information Officer states as follows:

| believe that the merger between SBC and AT&T will be great for the
industry and great for enterprise customers like Gregg Appliances. First,
the two companies complement each other in the services and products
they provide. SBC’s core competencies are local service and hosting,
while AT&T has the best data network and national voice service. The
companies are a perfect fit for each other. . .. [T]herewill continueto be
competition in the telecommunications industry, and this competition will
come from both the firms discussed above and from non-traditional
sources. For example, Gregg Appliances currently uses VolP inits
company headquarters and in about 20% of its remote facilities, which
runson Cisco'ssystem. . . . | believethat prices will continue to decrease
after the merger. The last competitor will always force price competition.
Right now, acarrier called Vonage runs its telecommunications over the
Internet. It is 25% cheaper to use that than traditional voice services.
Gregg Appliances has not switched yet becauseit is a big company and
has some concerns about quality and reliability of anew solution. Asthe
quality of the servicesimproves, however, there will be nothing to prevent
Gregg Appliances from switching to Vonage or any other low-price
carrier, as many small businesses have done.®*

%4 Statement of Bob Ellison, Chief Information Officer, Gregg Appliances, Inc., April
13, 2005, 1 1 (“Ellison Statement”).

35 1d. 92
36 |d. 9 3, 5-6.
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Similarly, Servicemaster, an lllinois-based national provider of outsourced
residential services, uses primarily SBC and AT&T for its voice and data needs.®’ It is
one of therelatively few SBC customers that spends over $5 million per year with SBC.
Servicemaster most recently sought competitive bids for long-distance and toll-free
service, using aformal request for proposals (“RFP”), in late 2004.%® |t sent the RFP to
six different carriers, and, according to its Vice President of IT Infrastructure
Engineering, “could have sent the RFP to 15-20 more carriers, carries [sic] that would
include Broadwing, Global Crossing and Level 3, however we limited the bidding to 6
carriers to minimize the workload involved in analyzing the responses.” ** With regard

to SBC' s acquisition of AT& T, Servicemaster makes clear:

Currently in the marketplace there are more than a sufficient number of
alternative telecommunication providers for all types of services. This
competitive environment will not be endangered by the proposed merger
of SBCand AT&T. We view these two companies as complementary in
the provisioning of IXC and local services. Today, thereis excess
capacity in the industry that consolidating two companies which provide
complementary services would benefit both suppliers and consumers.
Following the proposed merger, there will continue to be more than a
sufficient number of competitors in the telecommunications market even
with additional M&A activities within thisindustry.*®

Like many other business customers, Credit Bureau Collection Services (CBCYS),

an Ohio-based provider of collection and call center services, uses aformal bidding

%7 Statement of Todd Willinger, Vice President of Information Technology Infrastructure
Engineering, Servicemaster, § 2 (“Willinger Statement”).

38 1d. q3.
359 Id

360 |d. 9 4.
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process and enlists the assistance of an outside consultant to maximize competition.**
Unlike Gregg and Servicemaster, however, it primarily uses MCl, aswell as Qwest and
Verizon (and SBC for a variety of voice 